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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Model  Act  for  Adoption  df  Children 
With  Special  Needs;  Final  Legislation 

agency:  Department  of  Health  and 
Human  Services. 

action:  Publication  of  final  model  State 
Legislation. 

SUMMARY:  Title  II  of  the  Child  Abuse 
Prevention  and  Treatment  and  Adoption 
Reform  Act  of  1978  [Pub.  L.  95-266], 
which  was  signed  into  law  on  April  24, 
1978,  mandates  issuance  of  model  State 
adoption  legislation  by  the  Secretary  bf 
Health  and  Human  Services.  Pursuant  to 
this  Act,  draft  model  State  legislation 
proposed  by  the  Model  Adoption 
Legislation  and  Procedures  Advisory 
Panel  was  published  for  comment  in  the 
Federal  Register  on  February  15, 1980. 
^Comments  on  the  Panel’s  proposal  were 
received  from  17,202  persons,  including 
9,838  petitioners.  After  review  of  the 
comments  and  further  study  of  the 
issues,  and  in  accordance  with  Pub.  L. 
95-266,  the  Department  herein  is 
publishing  final  model  legislation, 
entitled  the  Model  Act  for  the  Adoption 
of  Children  with  Special  Needs. 

The  major  distinction  between  the 
draft  version  of  the  model  legislation 
published  previously  and  the  final 
version  published  now  is  the  particular 
focus  in  the  final  version  on  special 
needs  children,  i.e.,  the  large  numbers  of 
children  who  are  not  readily  placed  in 
adoptive  homes  because  of 
characteristics  such  as  age,  race,  ethnic 
background,  sibling  relationship, 
medical  condition,  or  physical,  mental, 
or  emotional  handicap.  These  children 
often  remain  in  institutional  or  foster 
care  throughout  childhood,  deprived  of 
the  benefits  of  permanent  home 
environments  and  loving  families. 
Because  of  the  tragic  dimensions  of  this 
problem  for  these  children  and  in 
keeping  with  the  intent  of  Congress  as 
revealed  by  the  legislative  history  of 
Pub.  L.  95-266,  the  Secretary  has 
determined  that  the  model  legislation 
should  concentrate  on  the  elimination  of 
barriers  to  the  permanent  adoption  of 
special  needs  children. 

To  encourage  and  facilitate  such 
adoptions,  the  final  Model  Act  provides 
for  financial  assistance  to  families  who 
adopt  special  needs  children,  expands 
the  grounds  for  adjudications  freeing 
such  children  for  adoption,  clarifies  the 
roles  of  adoption  agencies  and  State 
adoption  administrations  in  arranging 
and  providing  support  services  for 
adoption,  and  includes  various  other 
provisions  to  promote  and  assist  the 


permanent  adoptive  placement  of 
special  needs  children. 

Several  sections  included  in  the 
earlier  draft  of  the  model  legislation 
which  were  not  relevant  to  facilitating 
the  adoption  of  special  needs  children 
were  omitted  from  the  final  verion. 

These  include  provisions  concerning 
revocation  of  relinquishment,  putative 
fathers,  and  private  (unlicensed) 
adoptive  placement. 

The  provisions  on  adoptive  records 
were  rewritten  to  protect  the  privacy  of 
birth  parents  while  assuring  that 
adoptees  and  adoptive  families  have 
access  to  information  concerning  the 
adoptee's  medical  and  genetic  history. 

The  legal  status  of  this  final  Model 
Act  should  be  emphasized.  It  is  not 
Federal  law  nor  Federal  regulation,  nor 
does  it  set  conditions  for  the  receipt  of 
Federal  aid.  It  is  simply  model  State 
legislation,  all  or  parts  of  w'hich 
individual  State  legislatures  may  choose 
to  enact  into  State  law. 

DATES:  The  recommendations  of  the 
Model  Adoption  Legislation  and 
Procedures  Advisory  Panel  were 
published  in  Volume  45,  Number  33  of 
the  Federal  Register  of  February  15, 1980 
at  page  10622.  Comments  were  solicited 
and  reviewed  following  that  publication 
and  were  considered  in  the  preparation 
of  the  final  version.  As  this  is  simply 
model  legislation,  parts  or  all  of  which 
State  legislatures  have  the  option  to 
enacL  there  is  no  “effective  date". 
address:  For  further  information  please 
write  to:  Warren  Master,  Acting 
Commissioner,  Administration  for 
Children,  Youth  and  Families,  400  6th 
Street,  S.W.,  Washington,  D.C.  20201. 

Dated:  September  25. 1981. 

Approved; 

Richard  S-  Schweiker, 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND  HUMAN 

SERVICES 

September  1981 

Table  of  Contents 

Introduction 

Preamble 

Title  I.  General  Provisions 

101.  Policy  and  Purposes 

102.  Definitions 

103.  Who  May  Be  Adopted;  Who  May 
Place  A  Special  Needs  Child  for 
Adoption 

104.  Character  and  Effect  of  Termination  of 
Parental  Rights  and  of  Adoption  of  a 
Child  with  Special  Needs 

105.  Jurisdiction  of  Courts 

106.  Governing  I.aw 

107.  Fees 


108.  Priority  of  Proceedings;  Judicial 
Review 

109.  Severability 

110.  Effective  Date 

111.  Prior  Laws  Repealed 

Title  II.  Termination  of  Parental  Rights  With 
Respect  to  a  Child  With  Special  Needs 

201.  Relinquishment  of  Parental  Rights  with 
Respect  to  a  Child  with  Special  Needs; 
Voluntary  Judicial  Termination  of 
Parental  Rights  with  Respect  to  a  Child 
with  Special  Needs 

202.  Restoration  of  Parental  Rights 
Relinguished  or  Voluntarily  Terminated 
with  Respect  to  a  Child  with  Special 
Needs 

203.  Procedures  for  Involuntary 
Termination  of  Parental  Rights  with 
Respect  to  a  Child  with  Special  Needs 

204.  Assessment  of  Child  with  Special 
Needs 

205.  Grounds  for  Involuntary  Termination 
of  Parental  Rights  with  Respect  to  a 
Child  with  Special  Needs 

206.  Disposition  of  Petition  for  Involuntary 
Termination  of  Parental  Rights  with 
Respect  to  a  Child  with  Special  Needs 

207.  Court  Order  Granting  Termination  of 
Parental  Rights  of  a  Child  with  Special 
Needs 

208.  Effect  of  Termination  Decree  or 
Relinquishment  of  a  Child  with  Special 
Needs 

209.  Authority  and  Duties  of  Guardian  of 
Child’s  Person 

Title  III.  Adoption  Services  For  Children 
With  Special  Needs 

301.  Duties  of  the  State  Adoption 
Administration 

302.  Adoption  as  the  Plan  for  the  Child  with 
Special  Needs 

303.  Placement  for  Adoption  of  a  Child  with 
Special  Needs 

304.  Postplacement  Services  for  Children 
with  Special  Needs 

305.  Agency  Appeals 

Title  IV.  Adoption  Assistance  for  Children 
with  Special  Needs 

401.  Purpose  and  Administration 

402.  Eligibility  for  Adoption  Assistance 

403.  Adoption  Assistance^greement 

Title  V.  Adoption  Proceedings  for  Children 
with  Special  Needs 

501.  Procedures  for  the  Adoption  of  a  Child 
with  Special  Needs 

502.  Plan  for  the  Special  Needs  Child 

Introduction 

The  development  of  the  Model  Act  for 
the  Adoption  of  Children  with  Special 
Needs  was  mandated  by  the  United 
States  Congress  in  Title  II  of  Pub.  L  95- 
266,  the  Child  Abuse  Prevention  and 
Treatment  and  Adoption  Reform  Act  of  i 
1978.  In  Title  II — Adoption 
Opportunities,  Congress  found  that 
many  thousands  of  children  with  special 
needs  remain  in  institutional  or  foster 
care  because  of  barriers  which  exist  to 
the  adoption  of  these  children.  As  one 
means  to  eliminate  these  barriers. 
Congress  provided  for  the  development 
and  issuance  of  model  adoption 
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legislation  and  procedures  which  can  be 
used  by  the  States  and  territories  of  the 
United  States  to  facilitate  the  adoption 
of  children  with  special  needs. 

Philosophy  of  the  Model  Act 

The  Model  Act  is  the  first 
comprehensive  adoption  law  for 
children  with  special  needs  developed 
under  Federal  sponsorship.  It  has  been 
Written  at  a  time  when  national 
attention  has  been  focused  on  the  many 
children  in  institutional  or  foster  care  for 
whom  adoption  might  offer  a  permanent 
family.  To  increase  the  likelihood  that 
children  with  special  needs  who  need 
adoption  services  are  identified  and 
then  placed  for  adoption,  the  Model  Act 
focuses  on  ameliorating  or  eliminating 
various  obstacles  to  adoption  which 
exist  in  present  law  and  practice.  The 
Model  Act  concentrates  on  those 
obstacles  which  an  adoption  law  can 
reasonably  be  expected  to  reach:  the 
barriers  in  the  legal  process  and  in  the 
operation  of  public  and  voluntary 
adoption  agencies.  The  Model  Act  also 
provides  for  a  range  of  adoption 
services  to  these  children.  Counseling 
and  other  services  are  made  available  to 
birth  parents,  adoptive  parents,  and 
prospective  adoptive  parents  at  critical 
junctures  throu^out  the  adoption 
process.  The  purpose  of  these  services  is 
to  provide  all  parties  with  the  full 
information  they  need  to  make  informed 
decisions,  decisions  which  will  have  a 
life-long  effect  both  for  themselves  and 
for  a  child. 

Use  of  the  Model  Act 

The  Model  Act  appears  at  an 
opportune  time,  when  attention  has 
been  drawn  to  the  need  to  improve 
adoption  services  to  children  with 
special  needs  and  their  families.  The 
Model  Act  is  suggested  legislation  for 
the  States  to  enact.  It  is  not  Federal  law 
or  regulation,  nor  will  States  be  required 
to  enact  it  in  order  to  receive  Federal 
reimbursement  for  services.  Each  State 
remains  free  to  select  from  among  the 
many  provisions  of  the  Model  Act  those 
whi(±  it  finds  will  improve  its  existing 
adoption  services  for  children  with 
special  needs  and  their  birth  and 
adoptive  parents.  The  severability  of  the 
various  provisions  is  expected  to 
increase  the  likelihood  that  the  Model 
Act  will  be  used  as  Congress  intended: 
To  eUminate  barriers  to  adoption  and  to 
provide  home  environments  for  waiting 
children  with  special  needs  who  would 
benefit  by  adoption.  States  will  not  have 
to  undertake  complete  revisions  of  their 
adoption  laws  but  can  follow  an 
incremental  approach  by  selecting 
specific  provisions  which  address  their 
most  critical  needs.  Nor  will  a  State  be 


confronted  with  a  dilemma  if  it  finds 
certain  portions  of  the  Model  Act  to  be 
unnecessary  or  inconsistent  with  its 
philosophy  and  practice  of  adoption;  the 
various  parts  can  be  severed  without 
major  redrafting  of  the  titles  and 
sections  which  remain. 

Preamble 

The  legislature  finds  that  family  hfe  is 
optimal  for  the  rearing  of  children  with 
special  needs,  and  that  there  are  many 
special  needs  children  in  the  State  who 
are  without  permanent  families.  It 
further  finds  that  for  those  children,  age, 
race,  ethnic  background,  handicap,  or 
the  need  to  be  placed  with  siblings  must 
not  preclude  the  benefits  of  family  life.  It 
is  the  policy  of  this  State  that  adoption 
is  a  positive  social  and  legal  process 
intended  as  a  service  to  include  those 
children  with  special  needs. 

Title  I — General  Provisions 

Section  101.  Policy  and  Purposes 

(a)  Philosophy  of  Act.  It  is  the  policy 
of  this  State  to  encourage  the  adoption 
of  children  with  special  needs  who  are 
without  permanent  families  and  who 
would  benefit  by  adoption.  Although 
there  are  qualified  persons  seeking  to 
adopt  special  needs  children,  many  such 
children  remain  in  institutions  or  foster 
homes  because  of  legal  and  other 
barriers  to  their  placement  in  permanent 
adoptive  homes.  It  is  the  intention  of 
this  State  to  facilitate  the  elimination  of 
such  barriers  to  adoption  and  to 
promote  the  provision  of  stable  and 
loving  family  environment  of  special 
needs  children  who  are  without 
permanent  families. 

(b)  Purposes  of  Act.  The  purposes  of 
this  Act  are  to  provide  adoption  services 
without  cost  to  each  child  with  special 
needs  in  the  State  who  needs  su^ 
services;  and 

(1)  To  provide  procedures  and 
services  which  will  safeguard  and 
promote  the  interests  of  each  child  with 
special  needs  who  is  in  need  of  adption 
and  which  will  protect  the  rights  of  all 
parties  concerned; 

(2)  To  provide  legal  procedures  for 
promptly  terminating  parental  rights 
aftfer  the  birth  parents  have  been 
provided  or  offered  appropriate  services 
and  cannot  or  choose  not  to  care  for 
their  special  needs  child; 

(3)  To  establish  a  system  which  will 
identify  each  special  needs  child  who  is 
in  need  of  adoption  services,  and  which 
will  monitor  and  assure  that  such 
services  are  provided; 

(4)  To  identify  persons  willing  to 
assume  the  responsibilities  and  accept 
the  privileges  of  parenthood,  and  to 
encourage  them  to  apply  their  parenting 
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skills  and  desires  on  behalf  of  childrmi 
with  special  needs  who  are  in  need  of 
adoption; 

(5)  To  provide  financial  assistance  to 
make  possible  die  adoption  of  any  child 
with  special  needs; 

(6)  To  assure  that  any  reimbursement 
paid  to  any  agency  placing  a  special 
needs  child  for  adoptiim  is  reasonable 
and  does  not  exceed  the  cost  of  the 
services  provided. 

(c)  Construction.  The  provisions  of 
this  Act  shall  be  hberally  construed  to 
effectuate  the  purposes  thereof. 

Commentary  to  Section  101 

The  purpose  of  the  Model  Act  for  the 
Adoption  of  Childrmi  with  Special 
Needs,  hereafter  referred  to  as  the 
Model  Act,  address  a  number  of  serious 
problems  in  the  deUvery  of  adoption 
services  by  the  States. 

Many  c^dren  with  special  needs  who 
need  adoption  services  are  not  receiving 
them.  A  primary  purpose  of  the  Act  is  to 
assure  that  adoption  service  are 
provided  to  these  children,  whether  in 
institutional,  foster,  or  other  substitute 
care — ^formal  or  informal,  public  or 
voluntary.  Often  children  with  special 
needs  to  do  not  receive  services  because 
of  State  or  agency  failure  to  identify 
such  children  as  adoptable.  Such  f^ure 
may  be  due  to  the  lack  of  adequate  case 
review  or  to  obstacles  which  could  be 
removed  through  legal  or  other  action, 
particularly  the  termination  of  parental 
rights,  or  through  interstate  efforts  to 
recruit  adoptive  parents  for  children 
formerly  viewed  as  unadoptable.  The 
identification  of  children  with  special 
needs  in  need  of  adoption,  removal  of 
obstacles  to  their  adoption,  and  vigorous 
recruitment  of  appropriate  adoptive 
families  are  all  express  purposes  of  the 
Act. 

The  costs  associated  with  adopting  a 
child  with  special  needs  may  constitute 
a  further  obstacle  to  adoption.  The  Act 
provides  for  a  financial  subsidy  to 
persons  who  adopt  special  needs 
children.  In  addition,  the  Model  Act 
prohibits  the  charging  of  fees  by 
agencies.  Voluntary  agencies  who 
provide  services  to  children  with  special 
needs  and  their  birth  and  adoptive 
parents  will  be  reimbursed  for  these 
services  by  the  State,  since  they  receive 
no  direct  pubUc  support  See  Model  Act 
section  107  (hereinafter  dted  as  M.A.) 

Section  102.  Definitions. 

(a)  As  used  in  this  Act  imless  the 
context  otherwise  requires: 

(1)  “Adoptee”  means  a  person  of  any 
age  who  has  been  legally  ctdopted. 

(2)  “Adoption"  means  the  judicial  act 
of  creating  the  legal  relationship  of 
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parent  and  child  where  it  did  not  exist 
previously. 

(3)  “Adoptive  parent”  means  an  adult 
who  has  become  the  mother  or  father  of 
a  child  through  the  legal  process  of 
adoption. 

(4)  “Adult"  means  a  person  10  or  more 
years  of  age. 

(5)  “Agency"  means  any  entity 
authorized  pursuant  to  the  laws  of  any 
jurisdiction  within  the  United  States  to 
place  children  preliminary  to  adoption. 

(6)  “Birth  parent”  means  the  mother  or 
father  of  genetic  origin  of  a  child,  but 
does  not  include  a  putative  father  of  a 
child. 

(7)  “Child”  means  a  son  or  a  daughter 
by  birth  or  by  adoption,  who  has  special 
needs  and  is  under  the  age  of  18  years. 

(8)  “Court”  means  the  [  ]  court. 

(9)  “De  facto  parent”  means  a  person, 
other  than  a  parent,  who  has  exercised 
physical  care,  custody,  or  control  of  a 
child  for  at  least  eighteen  months,  has 
developed  a  parental  relationship  with 
the  child  based  upon  signiHcant 
emotional  and  psychological  ties 
between  them,  and  wishes  to  assume 
the  status  of  de  facto  parent. 

(10)  “Family  assessment”  means  a 
comprehensive  study  of  prospective 
adoptive  parents  or,  in  the  case  of  single 
parent  adoptions,  of  a  prospective 
adoptive  parent  by  an  agency  for  the 
purpose  of  determining  whether  the 
prospective  adoptive  parent  can  provide 
a  suitable  adoptive  home  for  a  specific 
child  with  special  needs  or  a  category  of 
children  having  certain  special  needs. 

(11)  “Genetic  and  social  history” 
means  a  comprehensive  report,  when 
obtainable,  on  the  birth  parents,  siblings 
to  the  birth  parents,  if  any,  other 
children  of  the  birth  parents,  if  any,  and 
parents  of  the  birth  parents,  which  shall 
contain  the  following  information: 

(a)  Medical  history; 

(b)  Health  status; 

(c)  Cause  of  and  age  at  death; 

(d)  Height,  weight,  eye  and  hair  color; 

(ej  Ethnic  origins;  and 

(f)  Where  appropriate,  levels  of 
educational  and  professional 
achievement. 

(12)  “Guardian  ad  litem"  means  an 
attorney  or  other  person  appointed  by 
the  court  during  litigation  to  represent 
the  interest  of  a  party. 

(13)  “Health  histoty”  means  a 
comprehensive  report  of  the  child's 
current  health  status  and  medical 
history,  including  neonatal, 
psychological,  physiological,  and 
medical  care  history. 

(14)  “Minor”  means  a  person  under 
eighteen  years  of  age  who  has  not  been 
emancipated  according  to  the  laws  of 
this  State. 


(15)  “Parent”  means  the  birth  or 
adoptive  mother  or  the  birth  or  adoptive 
father  whose  parental  rights  have  not 
been  terminated. 

(16)  “Parent-child  relationship”  means 
the  rights,  powers,  privileges, 
immunities,  duties,  and  obligations 
existing  between  parent  and  child,  as 
defined  by  State  law. 

(17)  “Putative  father”  means  any  man 
not  deemed  or  adjudicated  imder  the 
laws  of  a  jurisdiction  of  the  United 
States  to  be  the  father  of  genetic  origin 
of  a  child  and  who  claims  or  is  alleged 
to  be  the  father  of  genetic  origin  of  such 
child. 

(18)  “Relinquishment”  means  the 
informed  and  voluntary  release  in 
writing  of  all  parental  rights  with 
respect  to  a  child  by  a  parent  to  an 
agency  for  the  purpose  of  the  adoption 
of  the  child. 

(19)  “Special  needs”  means  those 
characteristics  of  age,  race,  ethnic 
background,  sibling  relationship, 
medical  condition,  and  physical,  mental, 
or  emotional  handicap  which  constitute 
a  barrier  to  the  adoption  of  a  child. 

(b)  As  used  in  this  Act,  pronouns  of 
the  masculine  gender  include  the 
feminine. 

Commentary  to  Section  102 

The  following  definitions  should  be 
noted; 

“Agency.”  Adoption  agencies  which 
exclusively  serve  American  Indian 
families  and  are  expressly  so 
empowered  by  Indian  tribal  law  should 
be  considered  agencies  for  the  purposes 
of  this  definition. 

“Birth  parent.”  Several  different  terms 
are  presently  used  in  various  States  and 
agencies  to  denote  a  child's  mother  or 
father  of  genetic  origin — “biological” 
parent,  “natural”  parent,  “birth”  parent, 
“original”  parent,  “genetic”  parent — and 
there  is  some  controversy  surrounding 
the  use  of  each  of  these  terms. 
Arguments  have  been  raised,  for 
example,  that  “natural”  implies  that  an 
adoptive  parent  is  uimatural,  and 
“genetic”  and  “biological”  seem  overly 
technical  for  general  usage.  The  term 
“birth  parent”  is  used  in  the  Model  Act 
because  of  the  increasing  preference  for 
the  use  of  that  term  among  the 
individuals  to  whom  it  refers. 

“Child."  The  provisions  of  the  Model 
Act  are  designed  only  for  children  with 
special  needs  who  need  adoption 
services  or  who  have  already  been 
adopted.  Thus,  the  narrow  definition  of 
child  as  one  “who  has  special  needs.” 
See  M.A.  section  102(a)(19)  for  the 
definition  of  “special  needs.” 

“Court.”  The  court  designated  by  the 
legislature  in  this  definition  will  be  that 
court  with  jurisdiction  over  all  the  types 


of  proceedings  set  out  in  the  Model  Act: 
termination  of  parental  rights  (and 
perhaps  the  related  area  of  child  abuse 
and  neglect  adjudications),  child 
custody  and  child  placements,  adoption, 
and  appointment  of  guardians.  Because 
of  the  broad  knowledge  and  expertise 
which  should  reside  in  this  court,  it  is 
recommended  that  the  court  be  a 
division  of,  or  equal  in  stature  to,  the 
highest  trial  court  of  general  jurisdiction. 
See  ABA  Comm,  on  Standards  for 
Judicial  Administration,  Standards 
Relating  to  Court  Organization,  section 
1.10  (1974). 

"De  facto  parent."  This  concept  is 
introduced  in  the  Model  Act  in  order  to 
confer  some  legal  standing  upon  persons 
who,  as  a  result  of  assuming  parental 
caretaking  responsibilities  for  an 
extended  time,  develop  a  parental 
relationship  with  a  child  based  upon 
strong  emotional  and  psychological 
bonds.  For  example,  a  foster  parent  with 
custody  of  a  special  needs  child  for  the 
required  time  might  be  a  de  facto  parent, 
provided  that  sufficient  emotional  ties 
have  developed.  Short-term 
interruptions  of  the  physical  caretaking 
function,  as  in  the  case  of  a  child 
intermittently  hospitalized  during  the 
foster  care  period,  should  not  preclude 
the  foster  parent  from  fitting  the 
definition  of  de  facto  parent. 

“Minor.”  The  age  limit  specified  here 
may  require  adjustment  in  accordance 
with  individual  State  law. 

“Parent.”  There  are  two 
circumstances  in  which  an  identifiable 
birth  parent  would  not  be  considered  to 
be  the  present  parent  of  a  child.  The  first 
is  where  the  birth  parent's  rights  have 
been  terminated.  If  the  child  is 
subsequently  adopted,  the  adoptive 
parent  is  thereafter  the  “parent”  unless 
and  until  his  rights  are  terminated.  If  the 
child  has  not  been  adopted,  the  child's 
court-appointed  guardian  exercises  the 
authority  of  a  legal  parent,  but  the  child 
has  no  present  parent.  The  second 
situation  is  where  the  child  was  born 
under  circumstances  in  which  State  law 
has  presumed  another  man  to  be  the 
child's  father,  as  when  conception 
occurred  as  the  result  of  intercourse 
between  the  child's  married  mother  and 
a  man  not  her  spouse.  The  law  presumes 
that  such  a  child  is  the  product  of  the 
marital  union;  the  legal  father  of  the 
child  is  the  mother's  husband  unless  he 
asserts  evidence  to  rebut  the 
presumption.  Similarly,  the  legal  father 
of  a  child  born  as  the  result  of  artificial 
insemination  would  be  the  spouse  of  the 
woman  who  so  conceived  rather  than 
the  sperm  donor. 

All  “parents,”  as  defined  in  this 
subsection,  possess  full  legal  rights  with 
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respect  to  their  children.  The  Model  Act 
does  not  distinguish  between  the 
parental  rights  of  wed  and  unwed  birth 
parents,  nor  between  the  parental  rights 
of  birth  mothers  and  birth  fathers. 
Because  the  deHnition  of  "birth  parent” 
expressly  excludes  putative  fathers, 
however,  the  term  “parent”  likewise 
does  not  extend  to  them. 

“Special  needs.”  The  deHnition  of  the 
conditions  which,  singly  or  in  some 
combination,  constitute  special  needs  is 
derived  from  section  473(c)(2]  of  Pub.  L 
96-272,  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980.  To  be  eligible 
for  services  under  the  Model  Act, 
children  in  need  of  adoption  must  have 
one  or  more  of  the  characteristics  or 
conditions  listed  in  the  deHnition. 

Section  103.  Who  May  Be  Adopted: 

Who  May  Place  a  Special  Needs  Child 
For  Adoption 

(a)  Who  may  be  adopted.  Any  minor 
who  has  been  characterized  a  child  with 
special  needs  may  be  adopted  if  the 
requirements  of  this  Act  are  met,  and 
such  minor  has  not  living  parent  or  the 
parental  rights  of  all  living  parents  and 
of  any  putative  father  of  such  minor 
have  been  terminated  according  to  the 
laws  of  this  State  or  of  another 
jurisdiction.  Nothing  in  this  Act  shall  be 
deemed  to  establish  any  new  rights  of 
putative  fathers  beyond  those  rights 
otherwise  established  under  existing 
law. 

(b)  Who  may  place  a  special  needs 
child  for  adoption.  A  special  needs  child 
may  be  place  for  adoption  by  an  agency 
only. 

Commentary  to  Section  103 

This  section  sets  forth  the  principle 
that  termination  of  parental  rights 
should  in  every  case  precede  a  court 
decree  of  adoption.  Because  parental 
rights  are  terminated  prior  to 
adjudication  of  the  adoption  petition, 
the  only  consent  required  for  a  child’s 
adoption  under  the  Model  Act  is  that  of 
the  guardian  of  the  child’s  person  or  of 
an  agency  emppwered  to  consent  to  the 
adoption  of  a  special  needs  child 
following  a  formal  relinquishment  by  the 
child’s  parent.  It  should  be  noted  that 
although  the  termination  of  parental 
rights  is  a  precondition  to  adoption,  this 
provision  does  not  make  termination 
contingent  upon  the  availability  of  an 
adoptive  home. 

There  are  three  major  reasons  for 
bifurcating  the  adoption  process.  A  two- 
step  adoption  process  provides  the  most 
beneHcial  framework  for  agency  efforts 
on  behalf  of  the  children  with  special 
needs  who  have  been  in  the  foster  care 
system  for  too  long.  Many  of  these 
children  have  been  considered  ineligible 


for  adoption  because  their  parents, 
while  not  effectively  exercising 
custodial  rights  of  parental 
responsibilities,  nonetheless  refuse  to 
consent  to  their  adoption.  The  fact  that 
termination  of  parental  rights,  such  a 
proceeding  should  be  initiated  without 
delay.  In  addition,  when  termination  of 
parental  rights  can  be  accomplished 
prior  to  placement  of  the  special  needs 
child  for  adoption,  the  child  and 
potential  adoptive  parents  will  beneHt 
Horn  knowing  that  the  child  is  legally 
free  for  adoption. 

Section  104.  Character  and  Effect  of 
Termination  of  Parental  Rights  and  of 
Adoption  of  a  Child  With  Special  Needs 

(a)  Effect  of  relinquishment  and 
termination  of  parental  rights.  A 
relinquishment  to  an  agency  or  a  judicial 
order  terminating  the  relationship 
between  a  parent  and  a  child  with 
special  needs  divests  the  parent  and  the 
special  needs  child  of  all  legal  rights, 
powers,  privileges,  immunities,  duties, 
and  obligations  with  respect  to  each 
other,  except  that: 

(1)  No  relinquishment  or  termination 
order  entered  pursuant  to  this  Act  shall 
deprive  a  child  with  special  needs  of 
any  beneHt  due  him  from  any  third 
person,  agency.  State,  or  the  United 
States;  nor  shall  any  action  under  this 
Act  affect  any  rights  and  beneHts  that 
such  child  derives  as  a  member  of  an 
American  Indian  tribe; 

(2)  The  right  of  the  special  needs  child 
to  iiiherit  from  and  through  the  parent 
whose  rights  have  been  terminated  shall 
be  eliminated  only  by  a  Hnal  order  of 
adoption; 

(3)  Any  debt  incurred  by  the  parent  on 
behalf  of  a  son  or  daughter  with  special 
needs  prior  to  the  termination  of 
parental  rights  shall  be  enforceable 
against  the  parent;  and 

(4)  No  relinquishment  to  an  agency 
shall  deprive  a  child  with  special  needs 
of  any  right  to  support  due  him  under 
any  other  law. 

Effect  of  adoption.  Adoption 
creates  the  legal  relationship  of  parent 
and  child.  There  is  no  legal  distinction 
between  an  adoptee  and  a  person  not 
adopted  except  that  adoption  of  a  child 
shall  not  affect  any  right  to  beneHts 
conferred  by  the  Federal  government,  or 
any  legal  rights  created  by  law  for  an 
American  Indian  child. 

Commentary  to  Section  104 

Subsection  (a).  Because  termination  of 
parental  rights  itself  does  not  substitute 
a  new  parent  for  the  parent  whom  the 
child  loses,  this  subsection  protects 
against  the  loss  of  inheritance  or  other 
rights  and  beneHts  to  which  a  child  may 
be  eligible  through  the  parent  whose 


rights  are  terminated.  Hence  the 
provision  implements,  for  State  beneHts, 
a  policy  comparable  to  that  enabled 
under  Title  II  of  the  Social  Security  Act. 
For  example,  a  child  with  special  needs 
who  has  been  receiving  social  security 
beneHts  on  the  basis  of  a  parent’s 
disability  is  eligible  to  continue  to 
receive  such  beneHts  until  and,  in  some 
instances,  after,  he  has  been  adopted  by 
another  person;  custody  or  other 
parental  rights  with  respect  to  the  child 
are  not  eligibility  criteria.  42  U.S.C. 
402(d)  (1976).  An  example  of  a  beneHt 
due  Horn  a  third  person  would  be  a  gift 
by  trust  or  will  made  to  the  child  as  the 
son  or  daughter  of  the  named  parent 
Such  a  gift,  likewise,  will  not  be  lost  by 
the  termination  of  parental  rights. 

Subsection  (b).  Most  adoption  statutes 
contain  a  provision  similar  to  this  one, 
stating  the  principle  that  the  adoptive 
family,  for  all  legal  purposes,  supersedes 
the  birth  family.  This  Model  Act 
provision,  likewise,  emphasizes  the 
character  of  adoption  as  a  process  with 
lifelong  implications  for  the  family  and 
the  social  relationships  of  the  parties 
involved.  Upon  completion  of  the 
adoption,  the  adoptee  becomes  in  all 
legal  respects  as  the  birth  son  or 
daughter  of  the  adopting  persons,  and, 
through  them,  acquires  relationships  to 
other  adoptive  family  members.  These 
new  relationships  are,  for  inheritance 
and  all  other  purposes,  equivalent  to 
those  of  a  son  or  daughter  bom  to  the 
adoptive  parents. 

Section  105.  Jurisdiction  of  Courts 

(a)  Exclusive  and  continuing 
jurisdiction. 'The  [  ]  court  shall -have 
exclusive  original  jurisdiction  over  all 
proceedings  arising  under  this  Act.  The 
court  may  make  orders  necessary  or 
appropriate  thereto  and  relating  to  the 
placement  and  care  of  children,  and 
shall  review  at  least  annually  the  case 
of  every  child  with  special  needs  over 
whom  it  has  retained  jurisdiction,  until 
the  child  is  adopted  or  attains  majority. 

(b)  Jurisdiction  after  child  reaches 
majority.  The  court  having  jurisdiction 
over  a  ^ild  with  special  needs  with 
respect  to  whom  parental  rights  have 
been  terminated  but  who  has  not  been 
adopted  may,  for  good  cause  shown, 
continue  its  jurisdiction  after  the  child 
reaches  majority,  but  shall  review  the 
continuation  of  its  jurisdiction  at  least 
annually. 

Commentary  to  Section  105 

Subsection  (a).  ’The  principle  is  well 
established  that  all  proceedings  relating 
to  the  custody  of  children  and  their 
personal  guardianship  and  welfare 
should  be  under  the  exclusive 


50026 


Federal  Register  /  Vol.  46,  No.  195  /  Thursday,  October  8,  1981  /  Notices 


jurisdiction  of  one  court  with  broad 
authority.  See  ABA  Comm,  on 
Standards  for  Judicial  Administration, 
Standards  Relating  to  Court 
Organization  section  1.10  (1974).  Such  a 
court  is  more  likely  to  foster  consistent 
and  informed  application  of  the  law  and 
judicial  discretion  than  a  variety  of 
specialized  courts  with  overlapping 
jurisdiction. 

It  is  highly  recommended  that  statutes 
or  court  rules  regarding  venue  consider 
primarily  the  residence  of  the  child,  and 
that  transfer  of  venue  be  required  when 
a  proceeding  involving  a  child  is  brought 
in  one  county  while  another  proceeding 
involving  the  same  child  is  pending  in 
another  county. 

Subsection  (b).  This  provision 
allowing  the  court  to  retain  jurisdiction 
beyond  the  age  of  majority  is  intended 
to  meet  the  need  of  handicapped  or 
other  persons  who  could  remain  eligible 
for  financial  assistance  or  other 
governmental  benebts  so  long  as  there  is 
a  judicial  mandate  for  such  services. 

Annual  court  review  of  continued 
jurisdiction  is  explicitly  required,  not 
only  under  this  subsection,  but  also 
under  termination  of  parental  rights  and 
adoption  titles  of  this  Act.  See  M.A. 
sections  206,502.  Mandatory  periodic 
judicial  review  is  also  required  for  all 
other  cases  in  which  the  court  retains 
jurisdiction.  Such  review  helps  to  assure 
that  children  with  special  needs  do  not 
remain  in  the  foster  care  system  merely 
due  to  inadvertence  of  the  court  or 
agency  involved  and  to  move  these 
children  more  rapidly  toward  a  stable 
long-term  placement. 

Section  106.  Governing  Law 

(aj  Full  faith  and  credit.  Full  faith  and 
credit  shall  be  given  to  the  public  acts, 
records,  and  judicial  proceedings  of  an 
American  Indian  tribe  or  another  State 
or  jiuisdiction  of  the  United  States.  The 
courts  and  agencies  of  this  State  shall 
extend  recognition,  in  accordance  with 
applicable  principles  of  comity,  to  the 
public  acts,  recoils,  and  judicial 
proceedings  of  a  jurisdiction  outside  the 
United  States  whenever  the  interests  of 
the  child  or  the  adopted  person  will  be 
served  thereby. 

(b)  Law  governing  American  Indian 
children.  The  validly  enacted  laws  of 
the  United  States  relating  to  termination 
of  parental  rights  and  adoption  of 
American  Indian  children  shall  be  given 
effect  in  any  case  to  which  they  apply. 

Commentary  to  Section  106 

Subsection  (a).  In  spite  of  the 
constitutional  mandate  of  "full  faith  and 
credit,"  which  provides  some  uniformity 
of  treatment  to  citizens  beyond  the 
boundaries  of  their  own  States,  the  lives 


of  adoptees  have  traditionally  been 
plagued  with  legal  uncertainties.  The 
fact  that  a'decree  of  adoption  is 
recognized  by  a  State  different  from  the 
issuing  State  does  not  assure  consistent 
treatment  of  all  adoptees,  since  the  legal 
effects  accorded  the  adoptive  status, 
particularly  with  respect  to  matters  of 
inheritance,  vary  among  the  States. 

Although  an  adoption  may  not  be 
subject  to  attack  in  the  State  which 
granted  it,  the  courts  of  other  States 
need  not  apply  the  same  statute  of 
limitations,  or  may  cite  due  process 
considerations  in  overturning  the 
decree.  Unless  each  of  the  jurisdictions 
of  the  United  States  enacts  a  uniform 
adoption  law,  there  will  continue  to  be 
some  element  of  uncertainty  in  the  legal 
implications  of  adoption  for  the  peu'ties 
directly  and  indirectly  involved.  Two 
points  should  be  made  regarding  these 
uncertainties.  First,  the  courts  and 
officials  of  each  State  should  strive  to 
build  a  record  that  will  tend  to 
withstand  collateral  attack  and  merit 
full  faith  and  credit.  And  second,  courts 
considering  arguments  based  upon  the 
principle  of  full  faith  and  credit  should 
seek  to  protect  the  interests  of  the 
adoptee. 

Subsection  (b).  The  regulation  of 
affairs  of  federally-recognized  Indian 
tribes  is  primarily  within  the  province  of 
the  Federal  government.  For  ^at  reason, 
any  valid  Federal  law  regarding  the 
subject  of  this  Act  supersedes  State  law 
in  ail  circumstances  to  which  the 
Federal  law  applies. 

Section  107.  Fees  J 

(a)  Charging  of  fees  prohibited.  No 
agency,  public  or  voluntary,  shall  charge 
fees: 

(1)  For  adoption  services  to  children 
with  special  needs  who  are  the 
responsibility  of  an  agency,  or  to  the 
birth  or  prospective  adoptive  parents  of 
such  children;  or 

(2)  For  postadoption  services  to  the 
adoptive  family  of  any  child  with 
special  needs  who,  immediately  prior  to 
adoption,  was  the  responsibility  of  an 
agency. 

(b)  Reimbursement  of  expenses.  The 
State  adoption  administration  shall 
reimburse  voluntary  agencies  which 
provide  adoption  or  postadoption  " 
services  to  persons  to  whom  fees  may 
not  be  charged  pursuant  to  subsection 
(a)  hereto.  Such  reimbursement  shall  not 
exceed  the  actual  cost  of  services 
provided,  and  shall  be  in  accordance 
with  purchase  of  service  rates 
established  by  the  State  adoption 
administration. 

(c)  Penalty  for  illegal  fees.  Any 
person,  agency,  association,  or  ^ 
corporation  who  gives,  requests. 


receives,  or  accepts  payment  of  cash  or 
other  consideration  in  violation  of  this 
Section  107  shall  be  guilty  of 
[misdemeanor]. 

Commentary  to  Section  107 

The  Preamble  to  the  Model  Act 
establishes  the  principles  that  adoption 
is  a  service  to  children,  and  that 
children  with  special  needs  should  not 
be  denied  the  Iranefits  of  family  life.  In 
keeping  with  this  philosophy,  the  Model 
Act  abolishes  fees  for  services  to  these 
children,  their  birth  parents,  and  their 
prospective  adoptive  families.  By  their 
nature,  fees  may  act  as  deterrents  to 
families  who  seek  to  adopt  a  child;  they 
may  erect  psychological  or  very  real 
financial  barriers  to  families,  thereby 
reducing  the  chances  a  child  has  to  be 
adopted. 

A  primary  purpose  of  the  Model  Act  is 
to  remove  barriers  to  the  adoption  of 
special  needs  children  awaiting 
adoption.  Proscription  of  fees  for 
services  to  or  on  behalf  of  these  children 
removes  one  of  the  obstacles  to  their 
adoption. 

The  Hnancial  burden  for  the  extension 
of  adoption  services  is  transferred  back 
to  the  State  through  the  requirement  that 
it  reimbures  voluntary  agencies. 
Implementation  of  the  philosophy  of  the 
Model  Act  demands  that  comprehensive 
services  be  available  at  no  cost  if  the 
thousands  of  special  needs  children 
awaiting  adoption  are  to  be  placed  with 
permanent  families.  Legislators  debating 
enactment  of  the  Model  Act,  when 
weighing  the  benefits  against  the 
potential  for  increased  costs,  should 
consider  the  potential  for  continued  (and 
perhaps  even  increased)  costs  to  the 
State  of  not  enacting  this  provision:  the 
expense  of  keeping  a  special  needs  child 
in  foster  080*6,  including  social  and 
medical  services,  or  the  expense  of  a 
child  re-entering  the  foster  care  system 
if  an  adoption  breaks  down  because  the 
necessary  postadoption  services  were 
not  available.  In  addition,  any  financial 
argument  must  be  balanced  against  the 
social  benetits  of  securing  permanent 
homes  for  the  waiting  children. 

Section  108.  Priority  of  Proceedings: 
Judicial  Review 

(aJ  Priority  on  court  calendar.  Judicial 
proceedings  for  emergency  protection  of 
children,  termination  of  parental  rights, 
and  adoption  of  children  with  special 
needs,  and  objections  thereto,  shall  be 
considered  to  have  the  highest  priority 
and  shall  be  advanced  on  the  dockets  of 
trial  and  reviewing  courts  sn  as  to 
provide  for  their  earliest  practicable 
disposition.  An  adjournment  or 
continuance  of  a  proceeding  under  this 
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Act  shall  not  be  granted  without  a 
showing  of  good  cause  therefor. 

(b)  Judicial  review.  Any  party 

aggrieved  by  an  order,  judgment,  or 
decree  of  the  court  in  a  suit  for 
emergency  protection  of  children, 
termination  of  parental  rights,  or 
adoption  may,  within  thirty  days  after 
notice  of  its  entry,  file  notice  of  an 
appeal  to  the  [  ]  court.  Procedures 

for  an  appeal  are  governed  by  the  rules 
applicable  to  appeals  from  the  [  ] 

court  in  civil  cases.  A  petition  for  the 
child’s  adoption  may  not  be  heard 
pending  the  appeal  of  a  decree 
terminating  a  parent-child  relationship. 

(c)  Priority  of  appeals.  Appeals  from 
orders  under  this  Act  shall  be  given 
priority  in  the  reviewing  court  and  shall 
take  precedence  over  all  other  matters, 
except  for  already  docketed  appeals 
from  orders  in  other  termination  or 
adoption  proceedings  and  other  matters 
which  are  given  priority  by  specific 
statutory  provision.  No  postponements, 
continuances,  recesses,  or  adjournments 
for  longer  than  three  days  shall  be 
granted  except  with  the  consent  of  all 
the  parties,  and  none  shall  be  granted 
after  the  appeal  has  been  docketed  for 
sixty  days.  An  apeal  from  an  order 
under  this  Act  shall  be  decided  within 
ninety  days  of  filing. 

(d)  Decree  judgment-proof  after  one 
year.  Subject  to  the  disposition  of  an 
appeal,  upon  the  expiration  of  one  year 
after  a  decree  of  termination  of  parental 
rights  or  of  adoption  is  issued,  such 
decree  cannot  be  questioned  by  any 
person  including  the  petitioner,  in  any 
manner  upon  any  grounds  whatsoever, 
including  fraud,  misrepresentation, 
failure  to  give  any  required  notice,  or 
lack  of  jurisdiction  over  the  parties  or 
over  the  subject  matter. 

Commentary  to  Section  108 

Subsection  (a).  The  policy  articulated 
supports  the  right  of  children  with 
special  needs  to  have  matters  regarding 
their  interests  adjudicated  with  the 
greatest  promptness.  The  provision  pays 
deference  to  the  great  significance 
which  the  passage  of  time  has  in  the  life 
of  a  young  person.  The  requirement  that 
a  person  who  requests  a  continuance 
must  show  cause  for  the  postponement 
is  designed  to  discourage  unnecessary 
delay. 

Subsection  (b).  The  time  limits 
imposed  upon  appeals  are  deemed  the 
maximum  that  should  be  allowed  in 
light  of  the  commitment  to  affording 
stability  and  permanence  to  the  children 
with  special  needs  who  come  within  the 
court’s  jurisdiction. 


Subsection  (d).  The  interest  of  an 
adopted  child  in  a  stable  and  permanent 
family  also'underlies  the  one-year 
statute  of  limitations  which  is  imposed 
upon  collateral  attack  of  termination  or 
adoption  decrees.  The  rationale  of  the 
present  provision,  which  is  intended  to 
cut  off  attacks  based  upon  any  error,  is 
grounded  upon  a  balancing  of  the 
interests  of  the  child  with  special  needs, 
other  parties,  and  society.  When  such  a 
child  has  been  in  an  adoptive  home  for 
one  year  or  more,  that  child’s  right  to 
continuation  of  a  stable  and  permanent 
family  environment  outweighs  the  right 
of  a  parent  who,  for  whatever  reason, 
has  not  been  involved  enough  with  the 
child  to  have  had  knowledge  of  the 
decree  in  question;  the  child’s  right  also 
outweighs  society’s  interest  in  protecting 
the  integrity  of  the  judicial  process  in 
cases  of  fraud. 

Section  109.  Severability 

If  any  provision  of  this  Act  or  the 
applicability  thereof  is  held  invalid,  the 
remaining  provisions  of  this  Act  shall 
not  be  affected  thereby. 

Commentary  to  Section  109 

The  severability  clause  is  a  common 
device  to  ensure  the  continued 
effectiveness  of  other  provisions  of  the 
Model  Act  in  the  event  that  any  single 
section  or  subsection  is  declared  invalid. 

Section  110.  Effective  Date 

This  Act  shall  take  effect  on 


Commentary  to  Section  110 

Generally,  an  effective  date  should  be 
set  at  three  to  six  months  after 
enactment  to  afford  sufficient  time  to 
adopt  whatever  administrative  changes 
are  necessary  to  implement  the  Act. 

Section  111.  Prior  Laws  Repealed 

The  following  laws  or  portions  thereof 
are  hereby  repealed  [suspended]  by  this 
Act: 

I  ]• 

Commentary  to  Section  111 

Since  many  States  already  have 
statutes  dealing  with  child  abuse  and 
neglect,  child  protective  services, 
termination  of  parental  rights,  foster 
care  and  adoption,  each  State  which 
'  adopts  parts  or  all  of  this  Model  Act 
should  make  a  special  attempt  to 
maintain  consistency  as  to  definitions 
and  other  aspects  of  adoption  law. 
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Title  n — ^Termination  of  Parental  Rights 
of  a  Child  With  Special  Needs 

Section  201.  Relinquishment  of  Parental 
Rights  With  Respect  to  a  Child  With 
Special  Needs:  Voluntary  Judicial 
Termination  of  Parental  Rights  With 
Respect  to  a  Child  With  Special  Needs 

(a)  Effect  of  relinquishment.  A 
voluntary  relinquishment  to  an  agency 
shall  be  effective  to  terminate  the 
parental  rights  of  the  person  executing  it 
and  shall  transfer  firom  the  parent  to  ^e 
agency  all  powers  of  such  parent, 
including  the  right  to  place  a  special 
needs  child  for  adoption  and  to  consent 
to  the  adoption  of  the  child. 
Relinquishment  of  a  child  by  one  parent 
does  not  diminish  the  parental  rights  of 
the  other  parent  of  the  child,  nor  does  it 
relieve  either  parent  of  a  duty  otherwise 
provided  by  law  to  support  the  child 
until  such  child  has  been  adopted  or 
such  parent’s  parental  rights  have  been 
terminated  by  judicial  decree. 

(b)  Relinquishment  by  American 
Indian  parent  A  voluntary 
relinquishment  by  an  American  Indian 
parent  who  is  a  member  of  a  federally- 
recognized  tribe  shall  conform  to 
requirements  of  Federal  law. 

(c)  Procedures  for  relinquishment 
Except  as  provided  in  the  following 
subsection  (d),  procedures  for  a 
voluntary  relinquishment  of  a  special 
needs  child  shall  be  the  same  as  for 
voluntary  relinquishments  generally. 

(d)  Counseling  of  parent  prior  to 
relinquishment  Prior  to  taking  a 
relinquishment,  the  agency  shall  counsel 
the  parent  of  a  special  needs  child 
regarding  relinquishment,  adoption,  and 
the  alternatives  to  relinquishment,  and 
shall  assist  him  in  understanding  and 
exploring  the  assistance  and  services 
which  may  be  available  to  his  special 
needs  child  if  he  chooses  not  to 
relinquish  the  child. 

(e)  Court  termination  required  when 
parents  fail  to  understand  process.  If  the 
agency  doubts  the  comprehension  by  the 
parent  of  the  meaning  or  consequences 
of  relinquishment,  or  if  the  parent  so 
requests,  the  agency  shall  not  proceed  to 
take  a  relinquishment,  but  shall  assist 
the  parent  in  petitioning  the  court  for 
voluntary  termination  of  parental  rights. 

(f)  Procedures  for  voluntary  judicial 
termination  of  parental  rights.  Except  as 
provided  in  the  following  subsection  (g), 
procedures  for  voluntary  judicial 
termination  of  parental  rights  with 
respect  to  a  special  needs  child  shall  be 
the  same  as  for  voluntary  terminations 
generally. 
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(g)  Confirmatior.  of  counseling.  At  the 
hearing  on  a  petiiicn  for  voluntary 
termination  of  parantal  rights,  the  court 
shall  ascertain  that  the  petitioner  has 
been  counseled  by  the  agency  regarding 
termination  and  adoption  and  regarding 
the  assistance  and  services  which  may 
be  available  to  his  special  needs  child  if 
he  chooses  not  to  terminate  his  rights  as 
to  the  child,  and  that  the  petitioner 
voluntarily  chooses  to  terminate  his 
rights. 

(h)  Disposition  upon  denial  of 
petition.  Where  the  court  denies  a 
petition  for  voluntary  termination  of 
parental  rights,  the  court  shall  order  an 
agency  to  assess  the  needs  of  the  child,  ^ 
the  care  the  child  is  receiving,  and  the 
plan  of  the  unsuccessful  petitioner  for 

the  child  with  special  needs.  The  agency 
shall  submit  a  report  on  its  investigation 
to  the  court  within  thirty  days  of  such 
order. 

Commentary  to  Section  201 

There  are  two  means  by  which  a 
parent  may  give  up  a  special  needs  child 
for  adoption:  by  signing  a  legally  binding 
relinquishment  of  parental  rights,  or  by 
petitioning  a  court  for  termination  of 
parental  rights. 

More  than  fifteen  States  presently 
allow  a  parent  to  relinquish  a  child  to  a 
licensed  agency  without  court 
involvement  or  approval.  In  these  States 
relinquishments  are  given  binding  legal 
effect  as  of  the  time  of  execution,  or  as 
of  the  expiration  of  a  period  of  time  in 
which  the  parent  may  revoke  the 
relinquishment.  The  Model  Act  similarly 
provides  for  the  finality  of  an  agency 
relinquishment  See  M.A.  sections 
201(a),  208.  The  arguments  against  such 
a  method  of  terminating  parental 
rights — that  parents  might  be  subject  to 
undue  agency  pressure  to  give  up  their 
children  and  that  due  process 
protections  of  parents’  and  children’s 
rights  cannot  be  assured — are 
outweighed  by  a  number  of  factors 
favoring  agency  relinquishments  as  one 
option  for  parents.  Many  parents  are 
intimidated  by  judicial  proceedings,  and 
will  use  the  services  of  an  agency  to  > 
place  their  children  for  adoption  so  that 
they  can  be  spared  the  personal  trauma 
of  a  court  appearance.  Some  parents 
may  wish  to  avoid  the  delays  inherent  in 
judicial  proceedings,  or  the  expense  of 
hiring  legal  representation  for  a  court 
appearance. 

Parents’  preferences  between  the  two 
•methods  of  termination  will  vary,  as  will 
the  needs  and  preferences  of  agencies  to 
which  parents  come  for  assistance  in 
relinquishing  their  children  with  special 
needs.  There  will  be  cases  in  which 
agency  personnel  question  the 
competence  or  understanding  of  the 
relinquishing  parent;  in  those  cases,  the 


agency  should  have  the  opportunity  to 
take  the  proceeding  before  a  court.  The 
agency  would  then  assist  the  parent  in 
filing  a  petition  to  terminate  parental 
rights. 

Subsection  (b).  This  subsection  brings 
to  the  attention  of  adoptive  practitioners 
the  fact  that  there  are  distinct  Federal 
requirements  applicable  to 
relinquishments  by  American  Indian 
parents  who  are  members  of  federally- 
recognized  tribes. 

Subsections  (d)  and  (g).  These 
provisions  protect  against  ill-considered 
relinquishments  or  termination  by 
parents  whose  feelings  of  inabiity  or 
unwillingness  to  rear  their  special  needs 
child  might  be  mitigated  by  information 
regarding  available  community 
resources. 

Subsection  (e).  Subsection  (e)  requires 
the  agency  to  remove  the  relinquishment 
to  a  court  if  a  parent  so  requests  or  if 
doubts  arise  regarding  the  parent’s 
mental  competence  or  comprehension. 
Although  this  removal  is  mandated 
when  such  doubts  arise,  it  should  be 
noted  that  an  agency  is  never  required 
to  take  relinquishments  without  judicial 
supervision;  if  an  agency  prefers  to  take 
all  of  its  parents  before  the  court  for 
judicial  termination  of  the  relationship 
between  a  parent  and  a  child  with 
special  needs,  the  Model  Act  does  not 
prevent  such  a  policy. 

Section  202.  Restoration  of  Parental 
Rights  Relinquished  or  Voluntary 
Terminated  With  Respect  to  a  Child 
With  Special  Needs 

(a)  Petition  for  restoration  of  parental 
rights.  Any  time  after  one  year  after  the 
execution  of  a  relinquishment  or 
issuance  of  a  decree  of  voluntary 
termination  of  parental  rights,  if  the 
special  needs  child  as  to  whom  parental 
rights  were  relinquished  or  terminated 
has  neither  been  adopted  nor  is  in  an 
adoptive  placement,  the  parent  whose 
rights  were  relinquished  or  terminated 
may  petition  the  [  ]  court  for 

restoration  of  parental  rights.  However, 
upon  fifteen  days  notice  to  the 
petitioners  and  the  court  having 
jurisdiction  of  the  petition,  and  unless 
otherwise  ordered  by  the  court,  an 
agency  may  place  a  child  for  adoption 
during  the  pendency  of  the  petition  and 
such  placement  will  have  the  effect  of 
terminating  the  petition.  In  the  case  of 
an  adoptive  placement  made  during  the 
pendency  of  such  a  petition,  the 
prospective  adoptive  parent(s]  with 
whom  the  child  is  placed  shall  be 
notified  by  the  agency  of  the  petition 
prior  to  placement. 

tfd)  Appearance  by  guardian  or 
agency.  Any  guardian  of  the  child’s 
person  and  the  agency  to  which  the 
child  was  relinquished  shall  have  the 


right  to  receive  notice  and  appear  at  the 
hearing  to  shov\^  cause  why  such 
restoration  or  rights  should  not  occur.  If 
the  court  finds  upon  clear  and 
convincing  evidence  that  restoration  of 
parental  rights  would  be  in  the  best 
interest  of  the  child  with  special  needs, 
it  shall  order  restoration.  ,w 

Commentary  to  Section  202 

The  restoration  of  the  parent-child 
relationship  provided  by  this  section  is  a 
provision  appropriate  to  circumstances 
which  can  arise  when  termination  of 
parental  rights  is  a  proceeding  legally 
separate  and  distinct  from  adoption. 

While  termination  of  parental  rights  is 
a  crucial  first  step  in  facilitating 
adoptive  placement  of  the  many 
children  who  have  languished  for  years 
in  a  “temporary"  foster  care  situation,  it 
may  actually  contribute  to  instability  for 
some  children  with  special  needs.  When 
adoptive  placements  break  down  or  are 
never  effectuated,  children  whose 
parents  surrendered  them  with 
expectations  that  they  would  be 
adopted  into  permanent  home 
environments,  may  instead  be  living 
with  temporary  caretakers  who  cannot 
provide  them  with  stability  or 
permanence.  If  so  desired  by  the  parent 
and  if  the  child  is  not  in  an  adoptive 
placement,  the  parent  may  petition  to 
resume  the  parental  role. 

Section  203.  Procedures  for  Involuntary 
Termination  of  Parental  Rights  With 
Respect  to  a  Child  With  Special  Needs 

(a)  General  procedures.  Except  as 
provided  in  this  Section  and  Sections 
204,  205,  206,  207,  and  208,  procedures 
for  suits  involving  involuntary 
termination  of  parental  rights  with 
respect  to  a  child  with  special  needs 
shall  be  governed  by  the  laws  and  rules 
applicable  to  involuntary  termination  of 
parental  rights  generally. 

(b)  Filing  a  petition. 

(1)  A  petition  seeking  involuntary 
termination  of  the  relationship  between 
a  parent  and  a  child  with  special  needs 
may  be  filed  by  any  person  or  entity 
otherwise  entitled  under  existing  law  to 
file  such  a  petition  and  by: 

(A)  A  public  or  voluntary  child 
placement,  child-caring  or  adoption 
agency  having  responsibility  for  the 
'  special  needs  child; 

•  (B)  Either  parent  with  respect  to  the  . 
other  parent; 

(C)  The  guardian  of  the  special  needs 
(*ild; 

(D)  Any  attorney  for  or  guardian  ad 
litem  of  the  child  appointed  in  a  prior 
proceeding,  acting  as  friend  of  the  child 
in  the  instant  proceeding;  or 
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(E)  A  de  facto  parent  of  a  special 
needs  child,  as  defined  in  Section  102  of 
this  Act. 

(2)  A  child  placement  or  child-caring 
agency  having  custody  of  any  special 
needs  child  it  has  reason  to  believe  has 
been  abandoned  shall  promptly  seek  an 
adjudication  of  [neglect  or  abandonment 
consistent  with  State  statute].  The 
circumstances  constituting 
abandonment  are  defined  in  Section  205. 

Commentary  to  Section  203 

Subsection  (b).  Included  in  the  list  of 
persons  eligible  to  petition  for 
involuntary  termination  of  parental 
rights  of  a  child  with  special  needs  are 
those  deemed  to  have  a  ligitimate 
interest  in  the  welfare  of  the  child  with 
special  needs. 

{1)(A) — ^There  will  be  cases  in  which 
an  agency  with  custody,  guardianship, 
or  other  legal  interest  in  a  child  will 
deem  it  in  the  child’s  best  interest  to 
seek  involuntary  termination  of  parental 
rights.  Such  an  agency  need  not  be  an 
“agency"  as  defined  in  Section  102  of 
the  Model  Act;  any  child  placement 
agency,  whether  or  not  authorized  to 
place  for  adoption,  may  petition,  as  may 
a  child-caring  agency. 

The  distinction  between  these  two 
types  of  agencies  is  that  a  child 
placement  agency  is  a  public  or 
voluntary  agency  authorized  to  place 
children  for  foster  care  or  adoption,  or 
both;  a  child-caring  agency  is  one  such 
as  a  group  home  or  a  residential 
treatment  center  which  is  authorized 
only  to  exercise  custody  and  control  of 
children,  but  not  to  perform  placement 
services. 

— A  parent  may  petition  for 
involuntary  termination  of  the  parental 
rights  of  the  child's  other  parent. 

(1)(C)  and  (1)(D) — ^The  child’s  present 
legal  custodian  or  guardian  may  petition 
to  sever  the  parent-child  relationship.  A 
guardian  ad  litem  or  attorney  for  the 
child  appointed  in  previous  proceedings 
regarding  the  child  may  also  petition  for 
involuntary  termination  of  parental 
rights. 

(1}(E) — In  some  instances,  the  child’s 
de  facto  parent  is  in  the  best  situation  to 
know  the  child,  the  frequency  and 
quality  of  contacts  between  the  child 
and  the  birth  parent,  and  the  efforts  of 
any  involved  agency  in  fostering  a 
permanent,  stable  situation  for  the  child. 

Section  204.  Assessment  of  Child  With 
Special  Needs  and  Report 

(a)  Assessment  required  in  contested 
actions.  A  court  with  jurisdiction  of  a 
contested  suit  for  involuntary 
termination  shall  order  an  assessment  of 
needs  of  the  child  with  special  needs 
who  is  the  subject  of  the  suit.  Such 


assessment  shall  be  conducted  by  a 
non-party  agency  selected  by  the  court. 
Reasonable  costs  for  the  assessment 
shall  be  paid  or  reimbursed  by  the  State 
adoption  administration. 

[b]  Time  for  completion  of 
assessment;  court’s  use  of  report.  A 
report  of  the  assessment  shall  be 
submitted  within  thirty  days  after  the 
court  directive,  unless  the  court  grants  a 
request  for  an  extension.  The  report  may 
be  introduced  into  evidence  in 
accordance  with  the  rules  of  evidence. 

In  the  absence  of  an  objection,  the 
report  may  be  used  by  the  court  whether 
or  not  introduced  into  evidence,  in 
deciding  whether  the  petition  for 
involuntary  termination  of  parental 
rights  shall  be  granted. 

(c)  Contents  of  assessment.  The 
assessment  shall  include  but  not  be 
limited  to  the  physical,  mental,  and 
emotional  conditions  of  the  child  and 
parents,  history  of  intrafamily 
relationships,  services  offered  in  an 
attempt  to  reunify  the  family,  the 
proposed  plan  to  meet  the  special  needs 
of  the  child,  and  the  wishes  of  the  child 
according  to  his  maturity  of  judgment. 

Commentary  to  Section  204 

When  the  parent  whose  parental 
rights  are  subject  to  involunteiry 
termination  appears  and  contests  the 
petition,  the  judge  is  required  to  order 
an  assessment  of  the  child’s  needs  and 
to  delay  adjudication  of  the  petition 
until  a  report  of  the  assessment  has 
been  submitted  to  the  court.  The  court 
will  need  full  information  on  the 
background  and  condition  of  the  child  to 
evaluate  adequately  the  factors  making 
up  the  grounds  for  involuntary 
termination. 

Section  205.  Grounds  for  Involuntary 
Termination  of  Parental  Rights  With 
Respect  to  a  Child  With  Special  Needs 

(a)  Grounds  for  involuntary 
termination  of  parental  rights.  An  order 
of  the  court  for  involuntary  termination 
of  the  legal  parent-child  relationship 
shall  be  rendered  if  the  court  Hnds  that 
the  termination  is  in  the  best  mterest  of 
the  child,  and  that  one  or  more  of  the 
following  circumstances  or  any  other 
grounds  for  involuntary  termination 
otherwise  provided  by  State  law,  exist; 

(1)  The  identity  or  location  of  the 
parent  is  unknown  and  the  parent  has 
not  claimed  the  child  for  a  period  of 
sixty  days  after  the  child  is  found; 
despite  deiligent  efforts  to  ascertain  the 
parent’s  identity  and  location; 

(2)  As  a  ground  for  an  order  of 
involuntary  termination  against  the 
father  or  putative  father,  the  child  was 
conceived  as  the  result  of  an  act  of 
forceible  rape;  or,  as  a  ground  for  an 


order  of  involuntary  termination  against 
the  father,  putative  father,  or  mother„the 
child  was  conceived  as  the  result  of  an 
act  of  incest; 

(3)  The  child  has  been  adjudicated  to 
have  been  abused  [or  neglected  or 
dependent — insert  appropriate  term 
from  State  statue]  in  a  prior  proceeding. 
In  determining  whether  termination  of 
parental  rights  would  be  in  the  best 
interest  of  the  child  in  such  case,  the 
court  shall  consider  and  make  written 
findings  regarding  the  factors  contained 
in  subsection  (b)  of  this  Section  205  and 
the  following  conditions  or  acts  of  the 
parent: 

(A)  Emotional  illness,  mental  illness, 
mental  deHciency,  or  use  of  alcohol  or 
controlled  substances  rendering  the 
parent  unable  to  care  for  the  immediate 
and  ongoing  physical  or  phsychological 
needs  of  the  child;  or 

(B)  Any  proven  act  or  acts  of  abuse  or 
neglect  toward  any  child  in  the  family 
subsequent  to  the  adjudication  of  abuse 
or  neglect;  or 

(C)  Repeated  or  continuous  failure  by 
the  parents,  although  physically  and 
financially  able,  to  provide  the  child 
with  adequate  food,  clothing,  shelter,  or 
education  as  deHned  by  law,  or  other 
care  and  control  necessary  for  his 
physical,  mental,  or  emotional  health 
and  development;  but  a  parent  who, 
legitimately  practicing  his  religious 
belief,  does  not  provide  speciHed 
medical  treatment  or  education  for  a 
child,  is  not  for  that  reason  alone  a 
negligent  parent; 

(4)  The  child  has  been  out  of  the 
physical  custody  of  the  parent  for  one 
year,  or  the  parent,  including  the  father 
whose  paternity  has  been  adjudicated, 
has  failed  to  take  physical  custody  of 
the  child  within  sixty  days  of  the  birth 
or  adjudication;  and: 

(A)  The  conditions  which  led  to  the 
separation  still  persist,  or  similar 
conditions  of  a  potentially  harmful 
nature  continue  to  exist; 

(B)  There  is  little  likelihood  that  those 
conditions  will  be  remedied  at  an  early 
date  so  that  the  child  can  be  returned  to 
the  parent  in  the  near  future;  and 

(C)  The  continuation  of  the  legal 
parent^child  relationship  greatly 
diminishes  the  child’s  prospects  for 
early  integration  into  a  stable  and 
permanent  family. 

In  determining  whether  termination  of 
parental  rights  would  be  in  the  interest 
of  the  child  under  this  subsection  (4),  the 
court  shall  consider  and  make  written 
Findings  regarding  the  factors  contained 
in  subsection  (b)  of  this  Section  205; 

(5)  The  child  has  been  out ‘of  the 
physical  custody  of  the  parent  for  a 
period  of  eighteen  months  and; 
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(A)  The  child  has  developed  an 
emotionally  stable  relationship  with  his 
de  facto  parent; 

(B)  The  de  facto  parent  has  expressed 
an  intent  to  adopt  the  child;  and 

(C)  The  child  wishes  to  be  adopted  by 
the  de  facto  parent. 

(b)  Factors  to  be  considered  in  certain 
instances.  In  determining  whether  to 
terminate  parental  rights  imder 
subsections  (a)(3)  or  (a)(4)  of  this 
section,  the  court  shall  consider  and 
make  written  findings  regarding: 

(1)  The  timeliness,  nature,  and  extent 
of  services  offered  or  provided  to  the 
parent  and  the  child  to  facilitate  reunion 
of  the  child  with  the  parent; 

(2)  The  terms  of  any  social  service 
contract  agreed  to  by  an  authorized 
agency  and  the  parent,  and  the  extent  to 
which  all  parties  have  fulfilled  their 
obligations  imder  such  contract; 

(3)  The  feelings  and  emotional  ties  of 
the  child  with  fespect  to  his  parents;  and 

(4)  The  effort  the  parent  has  made  to 
adjust  his  circumstances,  conduct,  or 
conditions  to  make  it  in  the  best  interest 
of  the  child  to  return  him  to  his  home, 
including: 

(A)  The  extent  to  which  the  parent 
has  maintained  regular  visitation  or 
other  contact  with  the  child  as  part  of  a 
plan  to  reunite  the  child  with  the  parent; 

(B)  The  payment  of  a  reasonable 
portion  of  substitute  physical  care  and 
maintenance  if  financially  able  to  do  so; 

(C)  The  maintenance  of  regular 
contact  or  communication  with  the 
custodian  of  the  child;  and 

(D)  Whether  available  additional 

services  would  be  likely  to  bring  about 
lasting  parental  adjustment  enabling  a 
return  of  the  child  to  the  parent  within  a 
reasonable  period  of  time.  , 

(c)  Factors  to  be  considered  in  all 
instances.  Where  any  of  the 
circumstances  in  subsections  (a)(1) 
through  (a)(5)  of  this  Section  205  exist, 
the  court  shall  consider: 

(1)  The  contents  of  the  assessment 
and  report,  if  any,  submitted  pursuant  to 
Section  204  of  this  Act; 

(2)  The  specific  benefits  to  the  child  of 
continuing  the  legal  parent-child 
relationship; 

(3)  The  wishes  of  the  child  regarding 
termination  of  the  legal  parent-child 
relationship. 

(d)  Rehabilitation  of  parent.  The 
maintenance  of  a  legal  parent-child 
relationship  for  the  purpose  of 
rehabilitation  of  a  parent  shall  not  be 
sufficient  grounds  for  continuation  of  ' 
such  relationship. 

(e)  Deprivation  of  custody  through 
divorce,  separation,  act  of  other  parent. 
Notwithstanding  any  other  provisions  of 
this  section  205,  no  legal  parent-child 
relationship  may  be  terminated  solely 


because  a  parent  has  been  deprived  of 
the  legal  custody  of  a  child  by  reason  of 
a  divorce  or  a  legal  separation,  or  of  the 
physical  custody  of  a  child  by  the  act  or 
conduct  of  the  other  parent  of  the  child. 

Commentary  to  Section  205 

The  section  sets  forth  several 
supplemental  grounds  for  involuntary 
termination  of  the  legal  relationship 
between  a  parent  and  a  child  with 
special  needs.  These  grounds  are  in 
addition  to  grounds  for  involuntary 
termination  otherwise  provided  by  State 
law. 

Subsections  (a),  (b),  (c).  Subsection  (a) 
articulates  supplemental  grounds  for  a 
court  order  terminating  the  legal  parent- 
child  relationship;  subsections  (b)  and 
(c)  add  a  number  of  factors  the  court 
must  consider  in  various  termination 
situations. 

With  regard  to  the  nature  of  the 
grounds  for  termination,  several 
questions  are  often  debated:  whether 
the  State’s  termination  of  the  parent- 
child  relationship  ought  to  be  based 
upon  parental  unfitness  or  upon 
consideration  of  the  child's  “best 
interests,”  and,  if  both  criteria  are  used, 
what  relative  weight  should  be  accorded 
to  each. 

In  the  Model  Act  the  court  is  directed 
to  consider  both  the  best  interests  of  the 
special  needs  child  and  parental 
conduct  indicating  unfitness  or  non¬ 
involvement.  Both  factors  should  be 
weighed  before  a  termination  order  is 
entered.  The  decision  as  to  what  course 
of  action  would  be  in  the  child's  best 
interests  is  to  be  made  with  specific 
reference  to  the  type  of  parental  conduct 
alleged  in  the  petition. 

Parental  Conduct.  Except  for  the  prior 
adjudication  of  abuse  or  neglect 
(subsection  (a)(3)),  the  parental  conduct 
criteria  for  termination  of  parental  rights 
all  constitute  some  degree  of  non- 
involvment  in  the  child’s  past  or  present 
life.  These  are  grounds  which  presume 
such  inability,  unsuitability,  or  lack  of 
interest  in  parenting  the  child  that 
further  consideration  of  parental 
conduct  is  unnecessary. 

When  the  child  has  never  been  in  the 
physical  custody  of  his  parents,  or  when 
the  child  has  been  out  of  the  parent’s 
care  for  a  year  or  more  (subsection 
(a)(4)),  the  potential  for  the  parent’s 
initial  or  renewed  involvement  with  the 
child  must  be  considered  before  the 
parental  conduct  criterion  for 
termination  is  met.  That  potential  will 
be  influenced  by  the  current  conditions 
surrounding  the  child  which 
characterize  him  as  a  special  needs 
child. 

In  the  type  of  situation  delineated  in 
subsection  (a)(5),  a  parent  who  cannot 


be  faulted  for  miscoduct  or  lack  of 
present  parenting  ability  nevertheless 
may  be  deemed  to  have  forfeited  the 
parent-child  relationship.  In  these  cases 
the  parental  conduct  criterion  is 
included  in  the  Model  Act  in  response  to 
the  need  to  remove  obstacles  to 
adoption  of  children  who  have  long 
been  in  need  of  permanent  homes.  Some 
of  these  children  have  been  in  the  long¬ 
term  care  of  foster  parents  willing  to 
adopt  them  but  unable  to  do  so  because 
of  the  belated  reappearance  of  a  parent. 
The  parent,  perhaps  out  of  touch  with  * 
the  child  for  many  years  through  no  fault 
of  his  own  (perhaps  having  been  lost  to 
the  agency,  or  neglected  by  an 
understaffed  agency,  or  not 
understanding  the  legal  means  fur 
regaining  custody  of  the  child),  may  be 
capable  of  reassuming  custody  and 
parenting  his  child.  In  such  a  case,  if  the 
child  wishes  to  remain  in  his  present 
home  and  be  adopted,  the  birth  parent’s 
interest  in  custody  and  control  of  the 
child  has  effectively  been  superseded  by 
that  of  a  new  fagiily  unit  whose  right  to 
continued  integrity  should  not  be 
violated. 

Where  the  child  has  previously  been 
adjudicated  to  have  been  abused  or 
neglected  (subsection  (a)(3)),  the 
"parental  conduct”  criterion  for 
termination  of  parental  rights  is  deemed 
to  have  been  met,  and  the  second 
standard,  the  child’s  best  interests,  is 
controlling  in  the  determination  to 
terminate  parental  rights. 

Best  Interests  of  the  Child. 

Subsections  (b)  and  (c)  are  intended  to 
provide  quidance  to  the  court  in 
determining  whether,  given  certain 
parental  conduct  or  circumstances, 
termination  of  parental  rights  would  be 
the  child’s  best  interests. 

In  two  sets  of  circumstances — prior 
abouse  or  neglect,  and  absence  from  the 
parent’s  care  for  a  year  or  failure  of  the 
parent  to  take  custody  of  his  child — the 
child’s  best  interests  are  deemed  to  be 
inextricably  related  to  the  parent’s 
demonstrated  potential  to  care  for  the 
child  in  the  future.  This  potential  is 
defined  by  specific  acts  or  omissions  of 
the  parent  with  respect  to  the  child  or 
his  siblings.  Subsection  (b)  requires  that, 
if  termination  is  sought  pursuant  to 
subsections  (a)(3)  and  (a)(4),  the 
services  offered  to  the  family  by  the 
State  be  considered  in  evaluating  the 
parent’s  past  efforts  and  future 
parenting  potential. 

Where  prior  abuse  or  neglect  has  been 
found  (subsection  (a)(3)),  it  is  critioally 
important  that  agency  intake  and 
service  practices  reflect  an 
understanding  of  families  which  abuse 
dr  neglect  their  children.  Treatment 
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services  should  be  offered  by  trained 
workers  who  have  the  capacity  to 
encourage  positive  growth. 

Where  the  child  has  been  out  of  the 
partent’s  physical  custody  for  a  year  or 
the  parent  has  not  taken  physical 
custody  of  his  child  (subsection  (a)(4]), 
and  where  there  has  been  a  prior 
adjudication  of  neglect  or  abuse 
(subsection  (a)(3)),  the  court  must  also 
consider  whether  the  parent  maintained 
regular  visits,  assumed  reasonable 
support  and  maintenance  obligations, 
and  cooperated  with  the  agency 
(subsection  (b)(4)).  These  factors  are 
important  indices  of  whether  additional 
services  are  likely  to  bring  about  a 
lasting  parental  adjustment  which.will 
permit  the  child’s  return  to  the  parent. 
Where  parental  contact  has  been 
sporadic,  such  as  sending  an  annual 
birthday  card,  and  does  not  indicate  any 
pattern  of  ability  to  sustain  ongoing 
communication,  the  court  should 
probably  regard  such  contact  as 
insignificant  evidence  of  parental 
interest  in  the  child. 

In  conjunction  with  the  grounds 
enumerated  in  subsection  (a)(1)  through 
(5),  the  court  should  always  consider  the 
assessment  of  the  child,  the 
opportunities  the  child  will  have  to 
remain  in  touch  with  his  heritage,  and 
the  child’s  wishes  regarding  termination. 

Subsection  (d).  Subsection  (d) 
provides  that,  although  the  parent's  need 
for  a  relationship  with  the  child  may  be 
considered,  such  a  need  may  not  control 
the  court’s  decision  regarding 
termination  of  that  relationship. 

Subsection  (e).  Divorce,  separation,  or 
unlit wful  deprivation  of  the  custody  of  a 
child  do  not  constitute  parental  conduct 
criteria  upon  which  a  termination  action 
can  be  based.  This  subsection 
eliminates  any  ambiguities  with  respect 
to  these  issues  which  may  be  created  by 
the  grounds  for  termination  in 
subsection  (a). 

Section  206.  Disposition  of  Petition  for 
Involuntary  Termination  of  Parental 
Rights  With  Respect  to  a  Child  With 
Special  Needs 

(a)  Disposition  upon  granting  petition. 
If,  after  considering  all  the  evidence  at 
the  adjudicatory  hearing,  the  court  finds 
that  sufficient  grounds  exist  for 
involuntary  termination  of  the  legal 
parent-child  relationship,  it  shall: 

(1)  Enter  an  order  terminating  the 
legal  parent-child  relationship;  and 

(2)  If  such  order  has  the  effect  of 
terminating  the  parent-child  relationship 
with  respect  to  both  parents  or  to  the 
last  surviving  parent,  appoint  an 
individual  or  Agency  guardian  of  the 
child’s  person.  The  guardian  of  the 
child’s  person  shall  report  to  the  court 


within  ninety  days  on  a  permanent 
placement  plan  for  the  child  with  special 
needs.  At  least  every  six  months 
thereafter,  a  report  shall  be  made  to  the 
court  on  the  implementation  of  such 
plan.  The  court  shall  review  the  plan  for 
the  special  needs  child  no  less  than  once 
a  year. 

(b)  Denial  of  petition.  (1)  If  the  court 
finds  that  sufficient  grounds  for 
involuntary  termination  of  the  legal 
parent-child  relationship  do  not  exist,  it 
shall  make  an  appropriate  order  with 
respect  to  the  custody  and  protection  of 
the  special  needs  child,  and  may  either 
continue  its  jurisdiction  or  dismiss  the 
petition  as  may  be  appropriate  in  the 
circumstances. 

(2)  If  the  court  finds  that  the  services 
or  social  service  contract  as  described 
in  Section  205  (b)(1)  and  (b)(2)  of  this 
Act  were  insufficient  or  inadequate,  the 
court  may  order  an  agency  to  develop  a 
plan  of  service  for  the  child  with  special 
needs  and  his  parents. 

(3)  Any  order  the  court  makes  under 
subsection  (b)(1)  of  this  Section  206  shall 
specify  what  residual  rights  and 
responsibilities  remain  with  each  living 
parent,  and  shall  designate  the  period  of 
time  the  order  shall  remain  in  effect, 
with  mandatory  review  by  the  court  no 
later  than  six  months  thereafter  and  at 
subsequent  intervals  of  not  more  than 
one  year.  , 

(c)  Court  reviews  of  permanent 
placement  plan.  In  conducting  reviews 
pursuant  to  subsections  (a)(2)  and  (b)(3] 
of  this  Section  206,  the  court  or  a  hearing 
officer  designated  by  the  court  shall 
hold  a  hearing  and  require  the  presence 
of  the  guardian  of  the  child’s  person  or 
any  other  person  the  court  or  the  hearing 
officer  deems  necessary  to  conduct  the 
review. 

Commentary  to  Section  206 

Subsection  (a).  If  the  court  finds  that 
the  dual  criteria  of  parental  conduct  and 
best  interests  of  the  child  with  special 
needs  have  been  met,  it  must  enter  an 
order  terminating  parental  rights.  Since 
the  rights  of  one  parent  may  be 
terminated  without  affecting  the  rights 
of  the  other,  it  is  possible  that  the  entry 
of  a  termination  order  would  not 
necessitate  the  appointment  of  a  legal 
guardian  for  the  child.  If  the  child  will 
be  left  without  a  guardian,  however,  the 
court  must  appoint  one. 

Any  person  or  agency  appointed  as 
guardian  pursuant  to  this  subsection 
must  report  back  to  the  court  on  the 
completed  placement  plan  for  the  child. 
This  mandate  attempts  to  ensure  that, 
following  a  termination  decree,  a  child 
in  fact  is  adopted  or  settled  into  a 
permanent  placement.  By  retaining 
jurisdiction,  a  judge  has  the  power  to 


hold  a  hearing  and  to  make  further 
orders  should  that  be  deemed  necessary. 

Subsection  (b).  Where  the  court  finds 
that  grounds  do  not  exist  to  grant  the 
petition  for  termination  of  parental 
rights,  the  petition  may  be  dismissed. 
Even  if  the  court  dismisses  the  petition 
for  termination,  it  retains  the  power  to 
enter  further  orders  to  protect  the 
welfare  of  the  special  needs  child. 
Depending  on  the  circumstances 
surrounding  a  particular  case,  it  may  be 
in  the  child’s  best  interest  for  the  court 
to  continue  its  jurisdiction  so  the  court 
can  monitor  the  case  through  periodic 
reviews  imtil  such  time  as  facts  warrant 
a  further  hearing  on  the  petition. 

Subsection  (c).  The  importance  of 
periodic  case  review  in  assuring  that  a 
child  receives  appropriate  adoptive  and 
other  services  is  widely  acknowledged. 
See  M.A.  Section  301(b)  (commentary). 
Many  States  require  regular  court 
review  of  the  cases  of  children  who  are 
under  the  jurisdiction  of  the  court.  To 
prevent  these  reviews  from  becoming  a 
pro  forma  submission  of  a  social 
services  report  which  receives  scant 
judicial  attention,  this  subsection 
requires  a  court  hearing  at  which  serious 
consideration  of  the  chtid’s  situation  is 
much  more  lUcely  to  occur.  The  hearing 
does  not  demand  rigid  procedural 
formality  and  may  be  held  by  a  court 
official  other  than  a  judge.  Personal 
testimony  by  individuals  familiar  with 
the  child’s  case  should,  however,  be 
required. 

Section  207.  Court  Order  Granting 
Termination  of  Parental  Rights  of  a 
Child  With  Special  Needs 

(a)  Form  and  content  of  orders.  Every 
order  the  court  makes  pursuant  to 
Section  206  of  this  Act  shall  be  in 
writing  and  shall  recite  the  findings 
upon  which  the  order  is  based,  including 
findings  pertaining  to  the  jurisdiction  of 
the  court.  Every  order  must  fix 
responsibility  for  the  support  of  the  child 
with  special  needs. 

(b)  Finality  of  orders.  Except  as 
otherwise  provided  for  an  interlocutory 
order,  all  orders  are  final  effective,  and 
binding  on  all  persons  after  the  date  of 
entry  unless  stayed  pending  an  appeal. 

Commentary  to  Section  207 

The  requirement  that  every  order  be 
in  writing  and  recite  the  findings  upon 
which  it  was  base  will  facilitate 
meaningful  appellate  review.  The  order 
must  also  fix  responsibilitjf  for  the 
child’s  support  with  the  birth  parent 
whose  rij^ts  have  not  been  terminated 
or  the  guardian  of  the  child’s  person,  as 
appropriate. 
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The  fact  that  all  orders  are  deemed  to 
be  Hnal  from  the  date  of  entry  ensures 
that  an  aggrieved  party  may  take  an 
immediate  appeal. 

Section  208.  Effect  of  Termination 
Decree  or  Relinquishment  of  a  Child 
With  Special  Needs 

(a)  Effect  of  termination.  Upon 
relinquishment  of  a  special  needs  child 
or  termination  of  parental  rights  with 
respect  to  a  child  with  special  needs 
through  a  court  decree,  the  parent 
ceases  to  be  the  legal  parent  of  the  child 
as  to  whom  rights  have  been  terminated, 
as  set  forth  in  Section  104  of  this  Act.  No 
such  parent  has  a  right  to  notice  of 
proceedings  for  adoption  of  the  special 
needs  child  by  another  or  to  object  to 
the  adoption  or  otherwise  to  participate 
in  the  proceedings. 

(b)  Parental  rights  independently 
terminable.  The  legal  parent-child 
relationship  may  be  terminated  with 
respect  to  one  parent  without  affecting 
the  legal  relationship  between  the 
special  needs  child  and  the  other  parent. 

(c)  Agency  to  provide  notice  if 
termination  challenged. 

(1)  If  the  validity  of  a  relinquishment 
or  court  order  terminating  parental 
rights  with  respect  to  a  child  with 
special  needs  is  challenged  in  a  court  of 
this  State,  the  court  in  which  such 
challenge  is  Hied  shall: 

(A)  Notify  any  agency  to  which  the 
child  was  relinquished,  which  is 
presently  responsible  for  the  child, 
which  placed  the  child  for  adoption,  or 
which  provided  postplacement  services; 
and 

(B)  Hold  a  hearing  to  determine  if  any 
notice  shall  be  provided  the  child  and  if 
so,  the  nature  of  the  irotice.  At  such 
hearing  the  coiut  may  appoint  an 
attorney  ad  litem  to  represent  the  child. 

An  agency  which  is  notified  under 
section  (c)(1)(A)  of  this  section  shall 
notify  the  adoptive  parents  of  a  child 
who  has  been  adopted  or,  if  the  child 
has  not  been  adopted,  the  prospective 
adoptive  parents,  if  any.  Such  notice 
shall  inform  the  parties  of  the  pendency 
of  the  challenge  and  of  their  right  to  be 
heard  regarding  such  challenge.  The 
agency  issuing  such  notice  shall  certify 
to  the  court  in  which  the  attack  was 
filed  that  the  requirements  of  this 
subsection  have  been  met. 

(2)  If  the  validity  of  a  relinquishment 
or  court  order  terminating  parental 
rights  with  respect  to  a  child  with 
special  needs  is  challenged  in  a  coiui  of 
any  other  jurisdiction,  any  agency  of  this 
State  which  learns  qf  such  challenge  by 
any  means  shall  notify  the  agency 
responsible  for  the  child  prior  to  his 
placement  or  adoption,  which  in  turn 


shall  notify  the  adoptive  or  proposed 
adoptive  parents,  if  any,  of  the  pendency 
of  a  proceeding  which  may  affect  their 
status  with  respect  to  the  child. 

Commentary  to  Section  208 

Subsection  (a).  The  provisions  follows 
the  traditional  approach  of  divesting 
both  parent  and  child  of  all  rights 
towards  one  another,  except  that  the 
child’s  right  to  inherit  from  his  birth 
parent  is  terminated  only  upon  a  final 
order  of  adoption.  See  M.A.  Section  104. 
This  approach  is  consistent  with  a 
public  policy  commitment  to  the  best 
ihterests  of  the  child. 

This  subsection  imderscores  the  ^ 
Hnality  of  the  decree  and  the  fact  that 
following  termination  a  parent  will  have 
no  standing  to  object  to  an  adoption  or 
other  plaiming  on  behalf  of  the  child 
with  special  needs. 

Subsection  (c).  Whenever  a 
relinquishment  or  termination  decree  is 
collaterally  attacked,  the  special  needs 
child  and  any  adoptive  or  prospective 
adoptive  parents  clearly  have  a  vital 
stake  in  the  outcome  of  the  action.  The 
adoptive  or  prospective  adoptive 
parents  or  agencies  which  have  an 
interest  in  the  child  should  be  provided 
with  notice  and  made  parties  to  a 
collateral  attack.  This  provision  assures 
a  complete  examination  of  the  issues, 
and  apprises  these  parties  of  the 
potential  modification  in  legal  status  of 
the  child. 

More  important,  however,  providing 
notice  to  adoptive  or  proposed  adoptive 
parents  prevents  their  belated  discovery 
of  a  matter  of  critical  importance  to 
them.  For  prospective  adoptive  parents, 
the  possible  reversal  of  the  termination 
of  parental  rights  may  affect  their 
decision  to  commence  adoption 
proceedings.  For  adoptive  parents  this 
early  notification  and,  perhaps, 
intervention  in  the  collateral  attack 
proceedings  may  prevent  an  extended 
legal  battle  with  potential  harmful 
consequences  for  the  child. 

The  agency  serves  as  a  conduit  for  the 
provision  of  notice  in  these  cases.  'This 
protects  the  anonymity  of  the  birth  and 
adoptive  parents,  and  prevents  birth 
parents  fi'om  discovering  the 
whereabouts  of  a  child  as  to  whom  they 
have  no  rights  as  that  point. 

Agencies  of  one  State  which  learn  of  a 
collateral  attack  filed  in  another 
jurisdiction  are  required  to  notify  the 
agency  responsible  for  the  child  prior  to 
placement  or  adoption,  which  in  turn 
shall  notify  the  adoptive  or  prospective 
adoptive  parents  of  the  challenge.  If  the 
agency  which  learns  of  the  out-of-state 
challenge  to  the  termination  of  parental 
rights  is  not  the  agency  that  was 
responsible' for  the  child  prior  to 


placement  or  adoption,  it  shall  ascertain 
the  identity  of  the  agency  which  has  or 
had  responsibility  for  the  child  from  the 
State  adoption  administration. 

Section  209.  Authority  and  Duties  of 
Guardian  of  Child’s  Person 

(a)  Authority  to  consent.  The  guardian 
of  the  child’s  person  has  the  authority 
without  limitation  to  consent  to 
marriage  and  enlistment  in  the  military 
service  of  the  United  States,  to  consent 
to  any  medical,  psychiatric,  or  surgical 
treatment,  and  to  consent  to  the 
adoption  of  the  child  unless  the  child 
has  a  living  parent  whose  rights  have 
not  been  terminated. 

(b)  Right  to  custody  of  child.  The 
guardian  of  the  child’s  person  has  the 
right  to  physical  custody  of  the  child  or 
to  determine  an  appropriate  placement 
for  the  child,  subject  to  the  review  of  the 
court.  When  he  does  not  have  physical 
custory  of  the  child,  the  guardian  of  the 
child’s  person  or  his  designee  has  the 
duty  of  reasonable  visitation  with  the 
child.  _ 

(c)  Responsibilities.  The  guardian  of 
the  child’s  person  has  the  responsibility 
to  ensure  that  the  child  receives 
adequate  support,  care,  nurture,  and 
education,  and  to  ensure  that  the  child 
has  legal  representation  in  legal  actions. 

(d)  Reports  to  court.  An  individual  or 
agency  appointed  as  guardian  of  the 
child’s  person  shall  report  to  the  court 
within  ninety  days  on  a  permanent  plan 
for  the  child.  At  least  every  six  months 
thereafter,  a  report  shall  be  made  to  the 
court  on  the  implementation  of  such 
plan. 

Commentary  to  Section  209 

The  terms  "legal  custodian”  and 
"legal  custody”  are  frequently  confused 
with  “guardianship”  in  discussions  of 
child  welfare  laws  of  different  States. 
The  occasions  for  appointment  of  a 
guardian  of  a  child’s  person  differ  from 
State  to  State.  The  distinction  between 
the  two  terms  is  frequently  blurred, 
particularly  when  States  make  use  of 
concepts  such  as  "temporary 
guardianship”  or  “permanent  custody.” 

The  concept  of  "guardian”  is  usually 
broader  than  that  of  “custodian”  or 
“legal  custodian.”  As  used  in  the  Model 
Act,  the  authority  and  duties  of  a 
guardian  encompass  those  of  the  legal 
custodian  and  also  include  the  authority 
to  make  decisions  permanently  affecting 
the  child’s  welfare,  including  consent  to 
the  adoption.  However,  to  provide 
enough  flexibility  to  accommodate 
variations  in  State  law,  the  Model  Act 
also  presumes  that  a  court  may  appoint 
a  guardian  without  terminating  parental 
rights.  See  M.A.  section  206(b).  Also  in 
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the  interest  of  flexibility,  the  deflnition 
of  “guardian"  does  not  preclude 
delegation  of  the  physical  custody  of  the 
child  while  still  maintaining  the  duty  of 
overseeing  the  child’s  physical  care  and 
control  through  visitation. 

Legislatures  considering  enactment  of 
the  Model  State  Adoption  Act  may  need 
to  adjust  these  definitions  to  fit 
previously  established  usages  in  their 
own  jurisdictions. 

Title  III — Adoption  Sorvices  For 
Children  With  Special  Needs 

Section  301.  Duties  of  the  State 
Adoption  Administration 

It  is  the  duty  of  the  State  to  ensure 
that  all  children  with  special  needs  in 
the  State  who  need  adoption  services 
receive  them  in  an  appropriate  and 
timely  fashion  and  to  ensure  that  all 
adoption  services  provided  to  these 
children  meet  accepted  standards  of 
practice.  To  promote  the  effective 
discharge  of  these  duties,  [there  is 
hereby  created]  tlie  State  adoption 
administration,  [which]  shall  have 
responsibility  for  the  [administration] 
[supervision]  of  all  public  adoption 
programs  for  children  with  special  needs 
within  the  State  and  shall,  at  a 
minimum,  have  the  following  duties: 

(a)  Regulation  of  Agencies.  Consult 
with  the  [State  licensing  agency]  to 
develop  regulations  designed  to  ensure 
that  all  public  and  voluntary  providers 
of  adoption  services  to  children  with 
special  needs  meet  accepted  standards 
of  practice. 

(b)  Linkages  with  foster  care:  case 
planning  and  review  system.  Establish 
linkages  between  adoption  services  and 
public  and  voluntary  foster  care 
services,  to  ensure  that  adoption  is 
evaluated  as  one  option  for  special 
needs  children  in  foster  care  and  that 
adoption  services  are  available  for 
children  according  to  their  special 
needs.  To  carry  out  this  responsibility, 
the  State  adoption  administration  shall 
implement  or  cause  to  be  implemented  a 
short-term  and  long-term  case  planning 
system  in  all  public  and  voluntary 
adoption  agencies  in  the  State  and  shall 
cooperate  with  the  [State  foster  care 
agency]  in  conducting  periodic  case 
reviews.  All  children  with  special  needs 
in  the  care  or  the  responsibility  of  public 
and  voluntary  adoption  agencies  in  the 
State  shall  be  included  in  the  case 
planning  and  case  review  systems. 

(c)  Specialized  programs  for  children 
with  special  needs;  recruitment  of 
adoptive  parents.  To  meet  the  needs  of 
children  with  special  needs: 

(1)  Provide  speciahzed  programs, 
staffed  by  persons  whose  skills  are 


specifically  suited  to  meeting  the  special 
needs  of  such  children;  and 

(2)  Regularly  recruit  or  ensure  the 
recruitment  of  adoptive  parents  to  meet 
the  special  needs  of  such  children. 

(d)  Family  assessments.  Provide  or 
ensure  the  provision  of  a  family 
assessment  to  any  adult  married  or 
unmarried,  who  applies  to  adopt  a  child 
with  special  needs. 

(e)  Persons  to  be  served.  Provide  or 
cause  to  be  provided  preplacement, 
placement  postplacement,  and 
postadoption  services: 

(1)  For  all  children  with  special  needs 
who  are  the  responsibility  of  the  State 
and  for  whom  adoption  is  the  plan;  and 

[2]  As  appropriate,  for  the  birth 
parents,  prospective  adoptive  parents, 
and  adoptive  parents  of  such  children. 

(f)  Public  information.  Publish  and 
disseminate  information  to  the  public 
regarding  adoption  programs  and 
services  for  children  with  special  needs 
within  the  State.  Such  information  shall 
include,  at  a  minimum; 

(1)  The  numbers  and  characteristics  of 
the  special  needs  children  available  for 
adoption; 

(2)  The  requirements  for  persons  who 
seek  to  adopt  a  child  with  special  needs: 
and 

(3)  The  steps  in  the  adoption  process, 
and  the  services  and  financial 
assistance  available  to  persons  who 
adopt  a  child  with  special  needs. 

(g)  Public  education.  Conduct  a 
program  of  public  education  on  adoption 
of  children  with  special  needs. 

(h)  Adoption  resource  exchange. 
Establish  and  maintain,  or  cause  to  be 
established  and  maintained,  a  Statewide 
adoption  resource  exchange  or  listing 
service  of  children  with  special  needs 
awaiting  adoption  and  potential 
adoptive  parents  of  such  children. 

(i)  Training  of  staff.  Provide  or  ensure 
the  provision  of  appropriate  training  for 
persons  performing  services  leading  to 
the  adoption  of  children  with  special 
needs  and  required  by  this  Act. 

(j)  Statistics.  Keep  statistics  relating 
to  adoption  which  will  be  designed  to 
present  a  true  and  accurate  account  of 
adoption  services  provided  to  children  ' 
with  special  needs  within  this  State  and 
to  such  children  outside  this  State 
whose  physical  custodian  or  guardian  is 
a  resident  of  this  State.  The  court  and 
each  agency  shall  provide  such 
statistical  information  to  the  State 
adoption  administration  as  may  be 
required  by  it  in  order  to  carry  out  the 
purposes  of  this  subsection  (j). 

(k)  Forms.  Develop  forms  which  may 
be  employed  to  implement  ihe 
provisions  of  this  Act. 


(1)  Standards  for  record  keeping. 
Establish  standards  for  the  compiling 
and  maintenance  of  agency  records. 

Commentary  to  Section  301 

The  opening  sentence  of  the  section  is 
a  statement  of  policy,  emphasizing  the 
affirmative  duty  of  ^e  State  to  strive  to 
provide  permanent  homes  through 
adoption  for  the  State’s  children  with 
special  needs. 

The  State  adoption  administration 
created  or  designated  by  the  legislature 
may  be  an  already  existing  unit  within 
the  State  government.  The  individual 
public  agencies  which  provide  adoption 
services  will  usually  provide  foster  care 
services  as  well,  so  the  umbrella  State 
adoption  administration  will  be 
intimately  involved  with  the  operation 
of  public  foster  care  programs.  The 
precise  administrative  role  of  the 
umbrella  authority  will  be  determined 
by  whether  the  State’s  social  service 
system  is  State-administered  or  county- 
administered  and  State-supervised. 

Subsection  (a).  This  provision  is  an 
essential  element  in  a  scheme  to  provide 
adoption  services  of  high  quality  on  a 
Statewide  basis  for  children  with 
special  needs.  The  positive  and  negative 
sanctions  inherent  in  the  licensing  and 
regulation  processes,  although  not  the 
only  tools  for  maintaining  or  upgrading 
agency  performance,  are  among  the 
most  effective.  Licensing  and  regulation 
serve  not  only  to  eliminate  poor  service 
providers;  agencies  are  encouraged,  by 
the  very  existence  of  mandatory 
standards,  to  keep  their  performance 
from  fallng  to  unacceptable  levels. 
Because  States  have  their  own  licensing 
statutes  and  regulations,  the  Model  Act 
has  not  addressed  this  matter  per  se. 

Subsection  (b).  The  linking  of 
adoption  resources  with  the  foster  care 
system  is  a  vital  first  step  in  serving  the 
large  numbers  of  children  who  are 
spending  their  childhood  in  “temporary” 
foster  care.  A  recent  nationwide  study 
of  children  in  such  temporary  care 
showed  that  forty-five  percent  had 
already  spent  more  than  two  years  in 
foster  care.  U.S.  Dept,  of  Health, 
Education  and  Welfare,  National  Study 
of  Social  Services  to  Children  and  their 
Families  120  (1978).  (5ee  also  H.  Maas, 
“Children  in  Long-Term  Foster  Care,"  48 
Child  Welfare  321  (1969).) 

One  problem  in  serving  these  children 
has  been  the  inability  to  identify  them. 
Some  States  have  already  met  this 
problem  by  instituting  mandatory 
administrative  foster  care  case  reviews 
similar  to  this  subaection. 

Because  of  the  close  organizational 
link  between  public  adoption  and  public 
foster  care  agencies,  the  duty  of  the 
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State  adoption  administration  under  this 
subsection  should  be  fairly  simple 
within  the  public  sector.  The  more 
complicated  task  will  be  linking 
voluntary  foster  care  services  with 
public  adoption  services,  and  public 
foster  care  with  volimtary  adoption 
resources.  .  ^ 

Subsectioh  (c).  A  primary  value  of  a 
Statewide  adoption  authority  is  its 
ability  to  equitably  distribute  State 
adoption  funds  and  resources  to  serve 
the  children  who  need  them  most. 
Through  use  of  the  statistical  data 
compiled  pursuant  to  subsection  (j),  the 
Statewide  agency  can  identify  broad 
segments  of  the  foster  care  population 
for  whom  special  recruitment  of 
potential  adoptive  parents  may  be 
needed.  The  importance  of  active 
recruitment  of  appropriate  families  is 
illustrated  by  the  frequent  disparity 
between  the  types  of  child  needing 
adoption  and  the  types  of  children  that 
unrecruited  applicants  are  willing  to 
adopt. 

Subsection  (d).  Closely  related  to  the 
State's  duty  to  oversee  active 
recruitment  of  adoptive  parents  suitable 
to  the  population  of  waiting  children 
with  special  needs  is  the  duty  to  provide 
family  assessments  to  applicants  who 
repond  to  these  special  recruitment 
efforts.  The  problem  of  allocation  of 
agency  resources  between  providing 
family  assessments  and  performing 
other  adoption  services  is  a 
longstanding  one.  M.A.  §  303 
(commentary).  However,  the  value  of 
providing  these  assessments  to  all 
persons  who  express  an  interest  in 
adopting  a  child  with  special  needs 
cannot  be  overemphasized. 

Subsection  (e).  In  addition  to 
providing  Statewide  planning  and 
coordination,  the  State  agency  is 
responsible  for  ensuring  the  provision  of 
adoption  services  to  all  children  with 
special  needs  and  their  families. 

Subsection  (f)  and  (g).  Public 
information  and  education  is  an 
essential  part  of  the  recruitment  process. 
Awareness  of  the  t3q)es  of  children  with 
special  needs  needing  homes,  and  of  the 
State  assistance  which  may  be  provided 
to  adoptive  children  and  families  (for 
example,  adoption  assistance,  see  Title 
rv  of  the  Model  Act),  can  be  useful  in 
recruiting  potential  adoptive  parents. 
Public  education  also  fosters  greater 
understanding  of  issues  and  attitudes 
which  affect  die  lives  of  children  with 
special  needs  and  their  families. 

Subsection  (h).  As  of  )uly  1980,  forty 
States  had  established  State  adoption 
exchanges.  Child  Welfare  League  of 
America,  Inc.,  A  Report  of  10  Regional 
Needs  Assessment  Workshops  to 
Develop  and  Strengthen  Adoption 


Exchanges  (1980).  The  remaining  States 
provide  some  information  and  referral 
services  to  assure  that  all  potential 
adoptive  homes  in  the  State  may  be 
considered  in  the  search  for  a  family  for 
any  particular  child.  It  should  be 
emphasized  that  this  resource  is  of 
optimal  value  only  when  it  is  actively 
used  as  a  recruitment  tool.  The  State 
adoption  exchange  should  be  linked 
with  all  State  adoption  agencies  and 
with  any  available  regional  or  national 
exchanges  to  facilitate  planning  for  the 
adoption  of  children  with  special  needs. 

Subsection  (i).  While  the  State 
adoption  administration  can  be 
expected  to  offer  special  expertise  and 
training  resources,  the  training  programs 
pursuant  to  this  subsection  should  be 
jointly  planned  by  the  State  agency  and 
the  local  agency  involved,  as  the  latter 
can  draw  upon  the  unique  perspective 
and  particular  problems  of  its  own 
'vorkers.  As  those  most  directly 
involved  in  adoption  services,  adoptees, 
adoptive  parents,  and  birth  parents 
should  not  be  overlooked  as  training 
resources  in  the  preparation  of  these 
programs.  Trainees  should  include  not 
only  adoption  personnel,  but  also  foster 
care  workers,  lawyers,  judges,  court 
officials,  and  other  citizens  having  an 
interest  in  the  adoption  of  children  with 
special  needs. 

Subsection  (|).  The  maintenance  of 
statistical  data  by  the  State  agency  is 
necessary  to  facilitate  planning  of 
adoption  programs  for  children  with 
special  needs,  to  account  for  the 
interstate  movement  of  children,  and  to 
monitor  the  provision  of  services  of 
public  and  volimtary  agencies. 

The  statistics  kept  pursuant  to  this 
subsection  should  include,  but  need  not 
be  limited  to:  (1)  The  number  and 
characteristics  (such  as  age,  sex,  race, 
ethnicity,  handicap,  length  of  time  in 
care)  of  children  with  special  needs  in 
foster  care  for  whom  adoption  is  the 
appropriate  plan,  and  a  division  of  the 
numbers  of  such  children  according  to 
those  whose  parents'  rights  have  and 
have  not  been  terminated,  and  the 
number  and  characteristics  of  those  who 
have  no  living  legal  parent  but  who  have 
not  been  placed  for  adoption,  as  well  as 
those  children  with  special  needs  placed 
for  adoption  by  agencies  within  the 
State;  (2)  the  number  and  characteristics 
of  special  needs  children  placed  into 
subsidized  adoptions;  (3)  the  number 
and  characteristics  of  birth  parents  of 
children  with  special  needs  to  whom 
adoption  services  have  been  provided, 
with  such  data  to  be  collected  in  three 
categories:  Those  whose  parental  rights 
were  terminated  through  relinquishment, 
through  voluntary  court  actions,  and 


through  involuntary  court  action;  and  (4) 
the  numbers  of  inquiries  from  potential 
adoptive  applicants,  applications  to 
agencies  for  family  assessment  and 
adoption,  applicants  who  have  received 
family  assessments  and  have  been 
approved  as  adoptive  families,  and 
approved  applicants  who  have  had 
children  placed  in  their  home  for 
adoption. 

Subsection  (1).  The  importance  of  good 
recordkeeping  in  adoption  practice  is 
increasingly  recognized.  Information  in 
individued  case  records  serves  as  a  base 
for  compiling  of  agency  and  State  data 
concerning  placement  and  adoption  of 
children  with  special  needs.  Agency 
records  of  parental  relinquishment  are 
vital  in  documenting  due  process 
safeguards.  Furthermore,  agency  records 
often  are  the  primary  source  of  the 
child’s  medical  and  social  history  prior 
to  adoption. 

Section  302.  Adoption  as  the  Plan  for  the 
Child  With  Special  Needs 

(a)  Determination  that  adoption  is  the 
beat  plan  for  the  child.  A  child  with 
special  needs  shall  be  placed  for 
adoption  only  upon  a  determination  by 
the  agency  responsible  for  planning  for 
the  child  that  adoption  is  the  best 
available  plan  to  meet  the  physical  and 
emotional  needs  of  the  child  during  his 
minority.  Such  a  determination  shall  be 
made  only  after  consideration  of 
alternative  short-term  and  long-term 
plans  for  meeting  the  needs  of  the  child 
for  a  family  and  home. 

(b)  Purpose  of  services  to  parents.  The 
services  to  parents  offered  under 
Section  201  of  the  Act  shall  be  provided 
with  the  primary  purpose  of  assisting 
the  parents  in  arriving  at  the  best 
available  permanent  plan  for  their 
special  needs  child.  F^visions  of  such 
services  to  a  parent  shall  not  be 
dependent  upon  the  decision  of  such 
parent  to  relinquish  a  child  with  special 
needs  for  adoption. 

Commentary  to  Section  302 

Subsection  (a).  The  provision  imposes 
upon  the  agency  having  responsibility 
for  the  child  with  special  needs  the  legal 
duty  of  making  an  affirmative  decision 
that  adoption  is  preferable  to  other 
possible  alternatives  for  the  child’s  long¬ 
term  care,  .before  the  child. is  placed  for 
adoption. 

Subsection  (b).  The  services  referred 
to  are  the  counseling  and  referral 
services  of  the  agency  to  the  parents. 
See  M.A.  Sections  201.  A  parent  cannot 
make  an  informed  decision  regarding 
the  special  needs  child’s  best  long-term 
interest  without  knowledge  of 
alternative  resources  and  arrangements. 
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Section  303.  Placement  for  Adoption  of  a 
Child  With  Special  Needs 

(a)  Actions  required  before  placement 
of  a  child.  An  agency  shall  make  a 
placement  for  adoption  of  a  special 
needs  child  only; 

(1)  When  there  is  satisfactory 
evidence  that  all  parental  rights  over  the 
child  have  been  terminated  according  to 
the  laws  of  this  State  or  of  another  ^ 
jurisdiction,  except  that  a  child  may  be 
placed  in  the  home  of  the  prospective 
adoptive  parents  of  the  child  prior  to  the 
termination  of  ail  parental  rights  if  the 
agency  informs  the  prospective  adoptive 
parents,  in  writing,  that  the  child  may 
not  be  adopted  if  parental  rights  are  not 
terminated;  and 

(2)  When  a  family  assessment  of  the 
prospective  adoptive  parent  or  parents 
has  been  completed  and  has  found  the 
prospective  parent  or  parents  suitable 
for  the  special  needs  child  in  question. 

(b)  Who  may  apply  for  a  family 
assessment.  Any  adult,  married  or 
unmarried,  may  apply  to  an  agency  for  a 
family  assessment.  If  an  applicant  is 
married,  the  application  shall  be  made 
by  both  spouses  jointly. 

(c)  Priority  for  receipt  of  family 
assessment.  Any  person  who  applies  to 
the  State  adoption  administration  and 
expressly  requests  to  adopt  a  specific 
child  or  type  of  child  with  special  needs 
shall  be  given  priority  for  a  family 
assessment.  The  assessment  may  be 
performed  by  the  State  adoption 
administration  or  by  another  public  or 
voluntary  agency,  but  the  State  adoption 
administration  shall  ensure  that  any 
applicant  described  in  this  subsection 
(c)  receives  an  assessment  within  six 
months  of  his  request  therefor, 

(d)  Arbitrary  eligibility  criteria 
prohibited.  An  agency  shall  not  exclude 
from  consideration  as  a  potential 
adoptive  parent  the  foster  parent  of  a 
special  needs  child  solely  because  of  his 
status  as  the  child's  foster  parent,  or  any 
applicant  solely  by  virtue  of  restrictive 
criteria  unrelated  to  the  potential 
parent’s  ability  to  care  for  a  special 
needs  child. 

(e)  Denial  of  application.  When  an 
agency  denies  the  application  of  a 
person  who  has  applied  to  adopt 
pursuant  to  subsection  (c)  of  this 
section,  the  agency  shall  inform  the 
applicant,  in  writing,  of  the  denial  and  of 
the  reasons  therefor. 

(f)  Agency  responsibilities  prior  to 
placement  of  a  child  with  special  needs. 
Before  making  a  placement  for  adoption 
of  a  child  with  special  needs,  an  agency 
shall; 

(1)  Obtain  a  current  health 
assessment  of  the  child,  including  any 
necessary  psychiatric  and  psychological 


evaluation,  and  the  present  physical, 
intellectual,  and  emotional  needs  of  the 
child; 

(2)  Compile  a  written  report 
describing  the  services  provided  to  the 
birth  parents  of  the  child; 

(3)  Determine  that  adoption  is  the  best 
available  permanent  plan  for  the  child; 

(4)  Complete  a  family  assessment  of 
the  prospective  adoptive  parent  or 
parents,  including  their  suitability  for 
the  child  to  be  placed,  and  prepare  a 
written  report  thereof: 

(5)  Compile  a  detailed  written  health 
history  and  genetic  and  social  history  of 
the  child,  including  information  from  the 
current  health  assessment  referred  to  in 
(1)  above,  which: 

(A)  Excludes  information  which 
would  identify  any  birth  parent  or 
members  of  a  birth  parent's  family  and 
is  set  forth  in  a  document  that  is 
separate  from  any  document  containing 
such  identifying  information; 

(B)  Shall  be  retained  by  the  agency 
until  at  least  sixty  years  after  the 
attainment  of  majority  of  the  child,  and 
an  agency  which  ceases  to  function  as 
an  agency  shall  transfer  to  the  State 
adoption  administration  any  documents 
and  information  retained  pursuant  to 
this  subsection  {f)(5): 

(C)  Shall  be  supplemented  throughout 
the  period  of  time  referred  to  in  (B) 
above  with  any  further  information 
received  by  the  agency  which  is  relevant 
to  the  child's  health  history  or  genetic 
and  social  history  but  which  excludes 
information  identifying  any  birth  parent 
or  member  of  a  birth  parent's  family; 

(D)  Shall  be  available,  throughout  the 
period  of  time  referred  to  in  (B)  above, 
only  to: 

(i)  The  adoptive  parents  of  the  child 
or,  in  the  event  of  the  death  of  the 
adoptive  parents,  the  child's  guardian; 

(ii)  The  adoptee  upon  reaching  the  age 
of  eighteen; 

(iii)  In  the  event  of  the  death  of  the 
adoptee,  the  adoptee's  spouse  if  he  is 
the  legal  parent  of  the  adoptee's  child  or 
the  guardian  of  any  child  of  the  adoptee; 

(iv)  In  the  event  of  the  death  of  the 
adoptee,  any  progeny  of  the  adoptee 
who  is  age  eighteen  or  older. 

(6)  Provide  to  the  prospective 
adoptive  parent  or  parents  a  copy  of  the 
health  history  and  genetic  and  social 
history  compiled  in  accordance  with 
subsection  (5)  above;  and 

(7)  Provide  such  other  services  as  may 
be  necessary  to  carry  out  the  purposes 
of  this  Act. 

(g)  Reports.  The  report  required  by 
subsection  (f)(2)  of  this  section  hereof 
shall  be  submitted  to  the  court  with  the 
petition  for  termination  of  parental 
rights  or,  if  such  petition  is  not  filed, 
with  the  petition  for  adoption.  All  other 


reports  required  by  this  subsection  (f) 
shall  be  retained  by  the  agency  and 
used  to  prepare  the  report 
accompanying  the  petition  for  adoption. 

If  any  information  for  any  report 
required  by  this  subsection  (f)  cannot  be 
obtained,  the  report  shall  state  the 
reasons  therefor. 

(h)  Confidentiality  of  records. 
Notwithstanding  any  other  law 
concerning  public  hearings  and  records, 
all  court  files  containing  records  of 
judicial  proceedings  conducted  under 
this  Act,  and  any  health,  genetic  and 
social,  medical,  and  any  other 
information  relating  to  children  with 
special  needs  submitted  to  the  court  in 
such  proceedings,  shall  be  kept  in 
separate  sealed  files  and  withheld  from 
public  inspection  by  anyone,  including 
the  adoptee,  the  adoptive  parents,  other 
parties  to  the  adoption  proceedings,  the 
birth  parents,  or  any  other  persons, 
except  under  court  order.  In  the  absence 
of  a  court  order,  the  only  information 
relating  to  the  birth  parents  or  members 
of  a  birth  parent’s  family  which  may  be 
disclosed  is  the  health  history  and 
genetic  and  social  history  compiled 
pursuant  to  subsection  (f)(5)  of  this 
section;  this  information  may  be 
disclosed  by  the  adoption  agency  only, 
and  only  as  provided  by  subsection 
(f)(5)  of  this  section. 

(i)  Penalty,  A  person  who  knowingly 
obtains  or  discloses  information  or  aids 
and  abets  another  in  obtaining  or 
disclosing  information  or  who  willfully 
destroys  or  fails  to  record  or  preserve 
information  violation  of  the  provisions 
of  this  Title,  shall  be  punished  by  a  fine 
of  up  to  $10,000  or  up  to  six  months 
imprisonment,  or  both. 

Commentary  to  Section  303 

'  The  section  sets  out  the  adoptive 
placement  procedures  which  agencies 
must  follow  for  children  with  special 
needs. 

Subsection  (a).  When  a  child  with 
special  needs  is  placed  with  a  family, 
the  parties  involved  should  understand 
that  the  placement  cannot  lead  to 
adoption  unless  the  child  is  legally  free 
for  adoption;  that  is,  unless  all  parental 
rights  with  respect  to  the  child  have 
been  terminated.  See  M.A.  Section 
103(a).  The  fact  that  a  child  has  been 
freed  for  adoption  prior  to  placement 
relieves  the  child,  the  prospective 
adoptive  parents  and  agency  of  the 
uncertainty  inherent  in  the  birth  parents' 
continued  legal  interest  in  the  child. 
When  placement  occurs  only  after 
termination  of  parental  rights,  all 
parties’  efforts  may  be  wholeheartedly 
devoted  to  the  creation  of  a  viable 
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family  bond  between  child  and  adoptive 
parents. 

There  will  be  some  special 
circumstances,  however,  in  which  it  may 
be  in  the  interest  of  a  child  with  special 
needs  to  be  placed  with  a  prospective 
adoptive  family  before  all  parental 
rights  have  been  terminated.  This 
section  would  not  preclude  such 
placements.  When  an  agency  has 
located  an  appropriate  adoptive  family 
for  a  child  with  special  needs  and  the 
process  of  terminating  the  rights  of  an 
uninvolved  parent  has  just  begun,  the 
child  should  not  be  expected  to  forego 
the  benehts  of  living  with  the  potential 
adoptive  family  for  the  months 
necessary  to  complete  termination 
proceedings. 

Under  the  Model  Act  such  pre¬ 
termination  placements  are  subject  to 
the  State’s  foster  care  regulations  and 
licensure  requirements.  It  should  be 
emphasized,  however,  that  these  are  a 
special  category  of  foster  care 
placement  since  all  parties  have,  at  the 
outset,  a  set  of  expectations  which  are 
quite  different  from  the  usual 
expectations  of  foster  care  placements. 
Because  of  the  hazards  inherent  in 
combining  the  role  of  foster  parent  with 
the  status  of  potential  adoptive'  parent, 
two  points  should  be  emphasized. 

First,  such  placements  with 
prospective  adoptive  families  should 
occur  only  when  clearly  appropriate 
conditions  exist.  There  should  be  a 
strong  likelihood  that  all  parental  rights 
will  be  terminated  within  a  short  time 
after  the  placement,  as,  for  example, 
when  one  parent  has  already 
relinquished,  the  other  parent  is  absent 
and  has  not  been  located  after  good 
faith  efforts,  and  a  court  hearing  to 
involuntarily  terminate  his  parental 
rights  has  already  been  scheduled. 

Second,  the  potential  adoptive  family 
with  whom  a  child  with  special  needs  is 
placed  prior  to  termination  of  all 
parental  rights  should  be  made  fully 
aware,  by  the  placing  agency  or  the 
court,  that  the  change  from  a  foster  care 
to  an  adoptive  placement  is  contingent 
upon  termination  of  all  parental  rights 
with  respect  to  the  child. 

Subsection  (c).  The  limited  resources 
of  adoption  agencies  and  the  consequent 
delays  in  applicants'  obtaining  approval 
as  potential  adoptive  parents  are  well 
known.  To  facilitate  the  elimination  of 
barriers  to  the  adoption  of  children  with 
special  needs  and  to  provide  permanent 
and  loving  home  environments  for  these 
children,  die  Model  Act  attempts  to 
assure  optimal  use  of  agency  resources 
for  the  adoptive  placement  of  children 
with  special  needs.  Providing  family 
assessments  to  applicants  willing  to 
adopt  older,  handicapped  and  other 


special  needs  children  is  a  crucial  step 
in  facilitating  placement  of  these 
children. 

Subsection  (d).  The  first  restriction 
imposed  by  subsection  (d)  relates  to  two 
traditionally  controversial  issues:  (1) 
Should  foster  parents  be  precluded  from 
eligibility  as  adoptive  parents  in  order  to 
maintain  integrity  of  the  foser  care 
system?  (2]  If  not  precluded,  should 
foster  parents  be  given  priority 
consideration  to  be  adoptive  parents  for 
children  who  have  been  in  their  care? 
Subsection  (d]  explicitly  answer  the  first 
of  these  questions  in  the  negative.  With 
respect  to  the  second  issue,  some  foster 
parents  (i.e.,  de  facto  parents]  should 
indeed  receive  priority  consideration  as 
adoptive  parents.  Some  of  the  factors 
which  an  agency  might  find  relevant  in 
designating  particular  foster  parents  as 
eligible  for  priority  consideration  are: 
length  of  time  the  child  has  been  placed 
with  the  foster  parents,  evidence  of 
emotional  and  psychological  bonds 
between  the  child  and  the  foster 
parents,  and  the  effects  of  this 
relationship  upon  the  special  needs 
child’s  total  development 

Subsection  (e).  As  one  means  of 
preventing  an  agency  from  screening  out 
applicants  arbitrarily,  this  subsection 
requires  the  agency  to  notify  an 
applicant  in  writing,  of  the  denial  of  his 
application  and  to  include  a  statement 
of  the  reasons  for  the  denial.  An 
application  to  adopt  might  be  denied  on 
the  basis  of  objective  criteria, 
independent  of  the  family  assessment 
or  on  the  basis  of  the  findings  of  that 
assessment  Denial  may  be  appealed  in 
accordance  with  Section  305  of  the 
Model  Act 

Subsection  (f).  The  provisiop  for  an 
extensive  record  of  the  adoptee’s  health 
and  genetic  history  is  of  particular 
importance  for  special  needs  children, 
many  of  whom  may  suffer  some  health 
disorder.  The  purpose  of  the  sixty-year 
retention  requirement  is  to  ensure  that  a 
biological  child  of  the  adoptee  will  have 
access  to  information  which  may  bear 
on  his  own  health  or  the  health  of  his 
children. 

Section  304,  Postplacement  Services  for 
Children  With  Special  Needs 

(a)  Postplacement  services  and  report 
required.  After  a  placement  for  adoption 
of  a  special  needs  child  is  made,  the 
agency  which  made  the  placement  shall 
provide  or  cause  to  be  provided 
supportive  services  to  the  adoptive 
family  and  the  child  with  special  needs 
until  the  planned  adoption  has  been 
completed.  Such  services  shall  include 
periodic  visitation  and  may  include 
counseling.  The  agency  shall  provide 


reports  on  the  placement  as  required  by 
the  court. 

(b)  Agency  services  to  ensure  timely 
filing  of  adoption  petitions.  The  agency 
which  is  providing  postplacement 
services  shall  inform  the  adoptive  family 
that  a  petition  for  adoption  shall  be  filed 
within  twelve  months  of  the  special 
needs  child’s  placement  for  adoption, 
and  shall  provide  such  services  as  are 
appropriate  to  assist  the  adoptive  family 
to  file  the  petition  in  a  timely  manner. 

(c)  Removal  of  a  child  with  special 
needs  from  adoptive  placement;  agency 
and  court  responsibilities.  If,  after  the 
placement  has  been  made  and  before 
the  final  decree  of  adoption,  the  agency 
providing  postplacement  services 
determines  that  the  placement  is  no 
longer  in  the  interests  of  the  child  with 
special  needs,  the  agency  which  placed 
the  child  shall: 

If  no  interlocutory  decree  of  adoption 
has  been  entered,  remove  the  child  or 
cause  the  child  to  be  removed  from  the 
custody  of  the  prospective  adoptive 
parents  only  afier  ten  days’  notice  and 
an  opportimity  to  appeal  the  removal  in 
accordance  with  Section  305  of  the  Act, 
except  that  no  prior  notice  shall  be 
required  if  the  agency  determines  that 
the  child  is  in  immediate  danger,  or 

(2)  If  the  court  has  entered  an 
interlocutory  decree  of  adoption, 
immediately  recommend  to  the  court 
that  the  child  with  special  needs  be 
removed  from  the  custody  of  the 
prospective  adoptive  parents  and  state 
the  grounds  upon  which  removal  is 
recommended.  The  court  shall  provide 
the  prospective  adoptive  parents  an 
opportimity  to  be  heard  before  ordering 
removal  of  the  child,  unless  the  court 
finds  thp  child  to  be  in  immediate 
danger. 

(d)  Dismissal  of  petition  and  vacation 
of  interlocutory  decree.  If  the  child  with 
special  needs  is  removed  firim  the 
custody  of  the  prospective  adoptive 
parents,  the  court  shall  dismiss  any 
petition  for  adoption  which  has  been 
filed  and  vacate  any  interlocutory 
decree  of  adoption  which  has  been 
entered. 

(e)  Agency  services  to  unsuccessful 
petitioners.  The  agency  which  provided 
postplacement  services  to  a  family  from 
which  a  special  needs  child  was 
removed  pursuant  to  subsection  (c) 
hereof  shall  offer  and,  upon  the  family’s 
request,  provide  such  counseling 
services  as  may  be  necessary  to  assist 
the  family  in  adjusting  to  the  removal  of 
the  child. 

Commentary  to  Section  304 

Subsections  (a)  and  (b).  In  order  to 
maximize  the  positive  character  of 
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agency  involvement  with  the  adoptive 
family  after  placement,  the  provision 
mandates  performance  of  supportive 
services  as  well  as  the  traditional 
reporting  function  performed  by  the 
agency  at  this  stage. 

Subsection  (c).  Fair  hearing 
procedures  have  been  imposed  upon  an 
agency  which  decides  to  remove  a 
special  needs  child  from  the  custody  of 
the  proposed  adoptive  parents.  Unless 
the  child  is  in  immediate  danger,  notice 
of  the  intent  to  remove  and  the  grounds 
for  such  action  must  be  timely  provided 
to  permit  the  adoptive  applicants  to  seek 
administrative  appeal  of  the  agency 
decision,  if  an  interlocutory  decree  of 
adoption  has  been  entered,  however,  the 
agency  cannot  remove  the  special  needs 
child  without  prior  approval  of  the  court. 

Section  (e).  The  agency  which 
provided  postplacement  services  should 
continue  its  involvement  with  the 
proposed  adoptive  family  in  the  event 
that  a  child  with  special  needs  is 
removed  from  their  home.  Counseling 
services  should  be  offered  to  aid  in  their 
adjustment  to  the  child’s  removal. 

Section  305.  Agency  Appeals 

(a)  Right  of  appeal.  Any  person  who 
meets  one  or  more  of  the  following 
criteria  shall  have  the  right  of  appeal  to 
the  State  adoption  administration; 

(1)  Is  entitled  to  a  family  assessment 
under  Section  303(c)  of  this  Act  and  has 
been  refused  a  family  assessment  to 
which  he  is  entitled,  or  has  not  had  a 
family  assessment  begun  within  sixty 
days  or  completed  within  six  months 
after  his  application  to  the  agency;  or 

(2)  Has  been  notified  by  an  agency 
that  has  application  to  adopt  a  child 
with  special  needs  has  been  denied;  or 

(3)  Has  applied  for,  but  been  refused, 
financial  assistance  for  the  adoption  of 
his  foster  child;  or 

(4)  Has  received  notice  that  a  child 
with  special  needs  is  to  be  removed 
from  an  adoptive  placement  in  his  home. 

(b)  Time  for  filing  appeal.  An  appeal 
pursuant  to  this  section  shall  be  filed 
within  sixty  days  of  the  action  which 
constitutes  the  basis  for  the  appeal, 
except  that  an  appeal  of  the  removal  of 
a  special  needs  child  from  an  adoptive 
placement  ^all  be  filed  within  ten  days 
of  receipt  of  notice  from  the  agency  of 
the  intended  removal  of  the  child. 

(c)  Time  limit  on  agency  action  on 
appeal.  All  appeals  to  the  State 
adoption  administration  shall  be 
approved  or  denied  within  sixty  days  of 
the  date  the  appeal  is  filed. 

Commentary  to  Section  305 

This  section  provides  an  appeal 
process  for  aggrieved  parties  and 
specifies  time  limitations  for  bringing 


such  appeals.  The  purposes  of  the 
provision  are  to  achieve  certainty  for  the 
legal  status  of  the  special  needs  children 
involved,  to  facilitate  their  adoptive 
placement,  and  to  protect  agencies  from 
untimely  challenges  to  their 
relinquishment  and  placement 
procedures.  , 

Subsection  (a).  Subsection  (a) 
enumerates  a  variety  of  grounds  upon 
which  parties  adversely  affected  by 
agency  action  may  bring  an  appeal  to 
the  State  adoption  administration. 

Subsections  (b)  and  (c).  Such 
administrative  appeal  must  be  filed  with 
the  State  adoption  administration  within 
the  sixty-day  limitation  period.  The 
adoption  administration  is  then  required 
to  act  upon  an  appeal  within  sixty  days 
after  it  is  filed. 

Title  IV.  Adoption  Assistance  For 
Children  With  Special  Needs 

Section  401.  Purpose  and  Administration 

The  State  adoption  administration 
shall  establish  an  ongoing  program  of 
adoption  assistance  payments  to  make 
possible  the  adoption  of  every  child 
with  special  needs  who  might  not  be 
adopted  without  financial  assistance,.^ 

Commentary  to  Section  401 

Adoption  assistance  may  be  viewed 
as  a  new  program  financed  in  part  with 
Federal  financial  participation,  or  it  may 
be  seen  as  a  continuation  of  a  State's 
existing  adoption  subsidy  program  since 
some  children  with  special  needs  may 
not  be  eligible  for  assistance  payments 
matched  with  Federal  funds.  In  such 
.-.uses  adoption  assistance  and  services 
under  this  title  may  be  funded  from 
State  foster  care  appropriations  or  other 
States  sources. 

The  concept  of  adoption  assistance 
for  children  with  special  needs  is  not 
new,  although  until  the  1970’s  the  idea 
was  slow  to  gain  acceptance  in  the  face 
of  the  traditional  idea  that  an  adoptive 
family  should  assume  full  responsibility 
for  the  needs  of  the  adoptee.  Since  the 
first  adoption  subsidy  act  was  passed 
by  the  New  York  State  Legislature  in 
1978,  forty-nine  States  and  two 
jurisdictions  have  enacted  legislation  to 
subsidize  adoptions.  The  purpose  of 
these  laws  is  to  provide  financial 
assistance  to  assure  the  adoption  of 
children  whose  handicap,  age,  minority 
background,  or  sibling  group 
membership  might  otherwise  prevent 
their  placement  and  adoption. 

It  has  been  shown  that  the  assistance 
concept  can  faciliate  the  adoption  of 
children  with  special  needs,  and  at  the 
same  time  save  communities  a  sizable 
portion  of  the  expenditures  which  would 


be  necessary  to  keep  the  same  children 
in  foster  and  institutional  care. 

As  stated  in  the  comments 
accompanying  the  Model  State  ^ 

Subsidized  Adoption  Act  published  by 
HEW,  an  adoption  assistance  program  is 
meant  to  be  a  part  of  the  usual,  ongoing 
child  welfare  services  of  a  State.  It  is  not 
intended  to  discourage  vigorous 
recruitment  of  the  most  desirable 
adoptive  families  for  children  with 
special  needs  waiting  in  the  foster  care 
system  to  be  adopted. 

For  a  mure  comprehensive  discussion 
of  the  Model  State  Subsidized  Adoption 
Act  and  for  model  regulations  to 
accompany  the  Act,  See  U.S.  DepL  of 
Health,  Education,  and  Welfare, 
Subsidized  Adoption  in  America  (1976). 

Section  402.  Eligibility  for  Adoption 
Assistance 

(a)  Requirements  for  eligibility.  Any 
child  with  special  needs  is  potentially 
eligible  for  adoption  assistance  who  is 
the  responsibility  of  an  agency,  legally 
free  for  adoption,  and  not  likely  to  be 
adopted  by  reason  of  one  or  more 
special  needs,  such  as; 

(1)  Physical  or  mental  disability, 

(2)  Emotional  disturbance, 

(3)  Recognized  high  risk  of  physical  or 
mental  disease, 

(4)  Age, 

(5)  Sibling  relationship,  or 

(6)  Racial  or  ethnic  factors. 

(b)  Certification  of  unconditional 
eligibility.  A  child  v^o  is  potentially 
eligible  for  adoption  assistance  pursuant 
to  subsection  (a)  hereof  must  be 
certified  as  eligible  by  the  State 
adoption  administration.  Any  child  who 
meets  one  or  more  of  the  requirements 
of  subsection  (a)  of  this  section  shall  be 
certified  as  unconditionally  eligible  after 
reasonable  efforts  to  find  an  appropriate 
adoptive  family  who  would  adopt  the 
child  without  adoption  assistance  have 
proved  unsuccessful,  except  that  when 
the  child  has  developed  significant 
emotional  ties  with  his  foster  parents 
who  seek  to  adopt  him,  no  such  efforts 
are  required. 

(c)  Means  test.  There  shall  be  no 
income  eligibility  test  (means  test]  for 
the  prospective  adoptive  parent(sj  of  a 
special  needs  child  certified  under 
subsection  (b)  of  this  section  in 
determining  eligibility  for  adoption 
assistance  to  cover  medical  and  other 
expenses  which  are  related  to  the  child’s 
special  needs,  or  to  cover  expenses 
related  to  the  adoption  process,  such  as 
the  legal  and  court  costs  of  adoption.  An 
income  eligibility  test  shall  be  applied  in 
determining  eligibility  for  general 
adoption  assistance  to  cover  expenses 
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unrelated  to  the  child’s  special  needs  or 
the  adoption  process.  ^ 

(d)  Notification  of  eligibility. 
agency  or  person  who  has  physical 
custody  of  a  child  with  special  needs 
shall  be  notified  in  writing  when  the 
child  is  certified  as  eligible  for  adoption 
assistance. 

Commentary  to  Section  402 

To  be  potentially  eligible  for  adoption 
assistance  pursuant  to  this  section,  the 
child  must  be  in  the  custody  of  a  public 
or  voluntary  agency  and  be  legally  free 
for  adoption.  In  addition,  the  child  must 
be  unlikely  to  be  adopted  for  reasons 
like  those  enumerated  in  subsection  (a). 
A  child  who  meets  the  above  criteria 
must  be  certified  as  eligible  for  adoption 
assistance  by  the  State  adoption 
administration. 

There  will  be  many  children  in  need 
of  adoption  assistance  who  do  not  meet 
the  criteria  for  Federal  financial 
participation  and  States  will  have  to 
utilize  State  funding  to  provide  for  the 
special  needs  of  these  children. 

However,  States  will  need  to  draft 
regulations  ensuring  that  no  Federal 
reimbursement  is  claimed  for  children 
eligible  under  Model  Act  for  adoption 
assistance  but  not  eligible  for  Federal 
financial  participation. 

Subsection  (a).  Regarding  the 
enumerated  reasons  for  which  a  child 
might  be  certified  as  unconditionally 
eligible  for  a  subsidy  under  subsection 

(a),  the  following  deserve  comment: 
“Motional  distrubance” — the  cause  for 
such  a  disturbance  is  irrelevant. 
"Recognized  high  risk  of  physical  or 
mental  disease" — an  example  would  be 
the  occurrence  of  an  injury  at  birth  or 
the  potential  of  an  inherited  condition 
which  could  manifest  itself  in  mental  or 
physical  disability  later  in  life.  “Age" — 
the  exact  age  criterion  may  vary;  any 
age  is  relevant  so  long  as  it  is  a  factor 
inhibiting  the  child’s  adoption.  “Sibling 
relationship" — this  factor  refers  to 
sibling  groups  who  should  be  placed  as 
a  unit  whenever  possible.  “Racial  or 
ethnic  factors’’— these  criteria  are 
general  because  they  will  vary 
according  to  geographic  area  and  social 
climate. 

The  “reasonable  efforts”  that  must  be 
made  to  find  an  adoptive  family  for  a 
child  with  special  needs  prior  to 
certifying  him  as  unconditionally  eligible 
for  adoption  assistance  should  include 
affirmative  recruitment  of  adoptive 
parents,  use  of  adoption  resource 
exchanges,  and  referral  to  appropriate 
specialized  agencies.  For  the  child  who 
has  developed  significant  emotional  ties 
with  his  foster  parents  and  whose  foster 
parents  wish  to  adopt  him,  no  search  for 
another  adoptive  family  is  required. 


Subsection  (c).  It  should  be 
emphasized  that  the  basis  for  the 
adoption  assistance  is  the  special  need 
of  the  child.  Hence  subsection  (c) 
prohibits  consideration  of  the  family’s 
financial  ability  to  meet  medical  and 
other  expenses  related  to  the  child’s 
special  needs,  as  well  as  expenses 
related  to  the  adoption  process.  , 

Section  403.  Adoption  Assistance 
Agreement 

(a)  Requirements  of  assistance 
agreement;  when  assistance  payments 
may  begin.  Before  any  adoption 
assistance  payments  may  be  made  to 
the  prospective  adoptive  parents  who 
have  been  determined  to  be  eligible  for 
adoption  assistance,  there  must  be  a 
written  agreement  between  the  parent(s) 
entering  into  the  assisted  adoption  and 
the  State  adoption  administration 
through  its  designated  agency.  This 
agreement  must  be  completed  within 
one  year  after  the  final  decree  of 
adoption. 

(1)  Adoption  assistance  in  individual 
cases  may  commence  with  the  adoptive 
placement,  or  at  the  appropriate  time 
after  the  interlocutoiy  or  final  decree  of 
adoption,  and  will  vary  with  the  needs 
of  the  child  as  we]^  as  the  availability  of 
other  resources  to  meet  the  child’s 
needs. 

(2)  The  assistance  may  be  for  special 
services  only  or  for  money  payments, 
and  either  for  a  limited  period  or  for  a 
long  term,  or  for  €uiy  combination  of  the 
foregoing.  The  amount  of  the  time- 
limited  or  long-term  adoption  assistance 
may  in  no  case  exceed  that  which  would 
be  allowable  from  time  to  time  for  such 
child  under  foster  family  care,  or  in  the 
case  of  a  special  service,  the  reasonable 
fee  for  the  service  rendered. 

(b)  Annual  certification  of  eligibility. 
When  adoption  assistance  is  for  more 
than  one  year,  the  adoptive  parents 
shall  present  an  annual  certification 
that: 

(1)  The  adopted  child  remains  under 
their  care;  and 

(2)  The  conditions  which  caused  the 
child  to  be  certified  as  eligible  for 
adoption  assistance  continue  to  exist. 

(c)  Continuing  special  need  required 
for  certification.  For  the  purpose  of  the 
annual  recertification,  the  special 
need(s]  which  caused  the  child  to  be 
certified  shall  be  deemed  lo  continue  to 
exist  if  the  child  was  certified  as  eligible 
pursuant  to: 

(1)  Subsections  (a](l]  or  (a)(2]  of 
Section  402  of  this  Act,  and  the  physical 
or  mental  disability  or  emotional 
disturbance  has  not  been  corrected;  or 

(2)  Subsection  (a](3]  of  Section  402  of 
this  Act,  and  the  recognized  high  risk  of 


physical  or  mental  disease  continues  to 
exist;  or 

(3]  Subsections  (a](4],  (a)(5],  or  (a)(6) 
of  Section  402  of  this  Act. 

(d)  Duration  of  assistance; 
modification.  The  adoption' assistance 
agreement  shall  be  continued  in 
accordance  with  its  terms  but  only  so 
long  as  the  adopted  child  is  the  legal 
dependent  of  the  adoptive  parents  and 
the  child’s  condition  continues,  except 
that  in  the  absence  of  other  appropriate 
resources  provided  by  law  and  in 
accordance  with  regulations  issued 
pursuant  to  this  Act,  it  may  be  continued 
after  the  adopted  child  reaches  majority. 
Termination  of  modification  of  the 
assistance  agreement  may  be  requested 
by  the  adoptive  parents  at  any  time. 

(e)  Certification  not  affected  by 
adoptive  parents’  residence  or  change  of 
child’s  residence.  A  child  who  is  a 
resident  of  another  State  when 
eligibility  for  assistance  is  certified  by 
that  State  shall  be  considered  certified 
and  eligible  to  receive  assistance  by  this 
State  upon  becoming  a  resident  of  this 
State,  subject  to  the  annual 
recertification  requirements  of  this 
section.  The  domicile  or  residence  of  the 
adoptive  parents  at  the  time  of 
application  for  adoption,  placement, 
legal  decree  of  adoption,  or  thereafter 
shall  not  affect  the  certification  of  a 
child  who  has  been  certified  as  eligible 
for  adoption  assistance  by  this  State. 

Commentary  to  Section  403 

Subsection  (a).  It  is  anticipated  that, 
in  virtually  all  cases,  the  adoption 
assistance  agreement  will  be  completed 
prior  to  the  final  decree  of  adoption. 
However,  there  may  be  unusual 
circumstances  whi^  would  justify  an 
exception  to  this  general  rule. 

Assistance  payments  may  begin  after 
an  agreement  is  signed — as  early  as  the 
time  of  placement  or  after  an 
interlocutory  or  final  adoption  decree 
has  been  issued.  Adoption  assistance 
may  be  made  available  for  costs  related 
to  Ae  adoption  process,  such  as  legal 
and  court  costs  of  adoption,  other  costs 
incidental  to  adoption  placement,  or 
costs  for  medical  treatment  or  other 
needs. 

Time-limited  assistance  is  designed  to 
help  with  expenses  of  integrating  the 
child  into  the  family  or  to  provide  funds 
for  a  specific  short-term  service.  Long¬ 
term  adoption  assistance  is  designed  for 
children  who  cannot  be  adopted  imless 
their  long-term  financial  needs  are  met 
by  subsidy.  The  ceiling  on  the  subsidy  to 
accord  with  foster  family  allowances  is 
based  on  current  practice  in  a  majority 
of  the  States.  One  objective  of  the 
adoption  assistance  program  is  to 
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provide  permanent  adoptive  homes  for 
children  in  foster  care  at  no  more  cost  to 
the  State  than  foster  care. 

Subsections  (b),  (c),  and  (d).  These 
subsections  have  been  drafted  to  give 
the  State  the  flexibility  to  provide 
adoption  assistance  with  either  Federal 
or  non-Federal  funds.  Such  variations 
can  be  covered  by  the  State  regulations 
accompanying  the  Model  Act.  For 
example.  Federal  financial  participation 
may  be  available  only  until  the  child 
reaches  age  18  (or  21  if  a  physical  or 
mental  handicap  is  established).  A  State 
may,  however,  deem  it  necessary  in 
some  cases  to  extend  financial 
assistance  for  a  limited  period  of  time  to 
allow  a  child  to  complete  schooling,  for 
instance.  Also,  some  children  under  the 
program  will  need  special  care, 
treatment,  and  services  for  an 
indeterminate  period,  and  the 
termination  of  the  subsidy  at  the  age  of 
maturity  could  work  a  hardship  for  them 
before  other  benefits  can  be  found. 

For  the  purposes  of  recertification,  a 
special  need  ‘‘continues  to  exist” 
(subsection  (c))  imless  there  has  been  a 
change  in  the  child’s  need  for  the 
services  or  support  which  the  adoption 
assistance  provides.  If  the  special  need 
is  a  medical  handicap  which  eventually 
warrants  no  further  therapy,  the 
assistance  to  provide  such  therapy 
would  terminate.  But  if  the  special  need 
is  a  characteristic  which  makes  general 
support  payments  necessary  in  order  to 
find  a  permanent  home  for  the  child,  the 
special  need — and  hence  the 
assistance — should  be  continued  until 
the  child  no  longer  needs  to  be 
supported. 

Subsection  (e).  Since  the  adoption 
assistance  is  designed  to  provide  a  child 
in  special  circumstances  with  a 
permanent  adoptive  home,  certification 
of  the  child  in  another  State  or  interstate 
movement  of  the  adoptive  family  should 
not  affect  such  assistance. 


Title  V.  Adoption  Proceedings  for 
Children  With  Special  Needs 

Section  501,  Procedures  for  the  Adoption 
of  a  Child  With  Special  Needs 

Except  as  provided  in  section  502, 
court  procedures  for  the  adoption  of  a 
child  with  special  needs  shall  be 
governed  by  the  laws  and  rules 
applicable  to  adoptions  generally. 

Section  502.  Plan  for  the  Special  Needs 
Child 

(a)  Retention  of  jurisdiction.  If  the 
court  denies  a  petition  for  adoption,  the 
court  may  not  terminate  its  jurisdiction 
until  or  unless  another  court  or  agency 
accepts  or  assumes  jurisdiction 
sufficient  to  plan  for  the  care  of  the  child 
with  special  needs  and  to  cause  the  plan 
to  be  implemented.  However,  if  the 
placement  of  the  child  with  special 
needs  was  made  pursuant  to  the 
Interstate  Compact  on  the  Placement  of 
Children  and  the  jurisdiction  of  the 
sending  agency  has  not  been  legally 
terminated  under  Article  V(a)  of  the 
Compact,  the  court  shall  not  exercise  its 
jurisdiction  in  a  manner  contrary  to  or 
inconsistent  with  the  Compact. 

(b)  Plan  for  the  child.  If  the  court 
which  denies  a  petition  for  adoption 
retains  jurisdiction  over  the  child  with 
special  needs,  it  shall  order  such  child 
removed  from  the  home  and  care  of  the 
petitioner,  unless  the  court  approves  an 
agency  plan  for  continued  placement  for 
foster  care  with  the  unsuccessful 
petitioner.  The  agency  which  made  the 
placement  for  adoption  or  another 
agency  shall,  with  the  approval  of  the 
court,  make  a  plan  for  the  child  with 
special  needs  which  takes  into 
consideration  those  factors  which 
characterize  him  as  a  child  with  special 
needs.  Where  appropriate  the  plan  shall 
include  arrangements  for  another 
placement  of  the  special  needs  child  for 
adoption.  If  adoption  is  not  practicable, 
the  plan  shall  include  a  full  statement  of 
the  reasons  therefor  and  the  measures  to 
be  taken  to  secure  an  alternative 


permanent  placement  for  the  child  with 
special  needs. 

(c)  Report  and  review  of  plan.  The 
plan  shall  be  Hied  with  the  court,  and 
the  agency  or  person  responsible  shall 
file  with  the  court  a  report  thereon  at 
least  every  six  months  until  the  child 
with  special  needs  is  adopted  or  until 
the  court  otherwise  terminates  its 
jurisdiction.  No  less  frequently  than 
once  a  year,  the  court  or  a  hearing 
officer  designated  by  the  court  shall 
hold  a  hearing  and  require  the  person  or 
agency  responsible  for  the  special  needs 
child  to  personally  appear  and  report  on 
the  progress  toward  :mplementation  of 
the  plan. 

Commentary  to  Section  502 

Subsection  (a).  The  provision  is 
designed  to  assure  that  future 
proceedings  involving  a  special  needs 
child  who  is  the  subject  of  an 
unsuccessful  petition  for  adoption  shall 
be  conducted  before  a  court  familiar 
with  the  child  and  his  circumstances, 
including  his  unique  special  needs.  The 
court  which  denied  the  petition  for 
adoption  may,  however,  terminate  its 
jurisdiction  if  there  is  good  cause. 
Circumstances  established  good  cause 
include  the  fact  that  another  court  of 
this  or  another  State  presently  has  or 
previously  had  jurisdiction  over  the 
special  needs  child,  or  that  a  second 
adoption  petition  is  Bled  by  a  family 
whose  residence  is  elsewhere. 

Subsections  (b)  and  (c).  The 
requirement  that  a  long-term  plan  for  the 
child  with  special  needs  be  submitted  to 
the  court  and  regularly  reported  upon 
protects  the  child  from  becoming  an 
inappropriate  resident  of  foster  care 
institutions  through  the  simple 
inadvertence  of  agency  personnel,  and 
encourages  efforts  to  again  place  the 
child  for  adoption  if  possible.  Adoption 
remains  the  plan  of  preference  and, 
therefore,  an  explanation  is  required  if 
the  plan  submitted  does  not  find 
adoption  to  be  practicable  for  the  child 
with  special  needs. 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish 
an  documents  on  two  assigned  days  of  the  week 
(MoTKlay /Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR 

NOTICE  41  FR  32914,  August  6, 1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/FHWA 

MSPB/OPM 

DOT/FHWA 

MSPB/OPM 

DOT/FRA 

LABOR 

DOT/FRA 

LABOR 

DOT/MA 

HHS/FDA 

DOT/MA 

MSPB/FDA 

.  DOT/NHTSA 

DOT/NHTSA 

DOT/RSPA 

DOT/RSPA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publi-  Comments  should  be  submitted  to  the  Day- 
cation  on  a  day  that  win  be  a  Federal  of-the-Week  Program  Coordinator,  Office 

holiday  will  be  published  the  next  work  day  of  the  Federal  Register,  National  Archives 
following  the  holiday.  Comments  on  this  and  Records  Service,  General  Services 
program  are  still  invited.  Administration,  Washington,  D.C.  20408. 

REMINDERS 

List  of  Public  Laws 

Last  Listing  October  7, 1981 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws”)  from  the  Superintendent 
of  Documents,  U.S.  Government  I^nting  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

SJ.  Res.  65  /  Pub.  L  97-54  Proclaiming  Raoul  Wallenberg  to  be  an 
honorary  citizen  of  the  United  States,  and  requesting  the 
President  to  ascertain  from  the  Soviet  Union  the 
whereabouts  of  Raoul  Wallenberg  and  to  secure  his  return 
to  freedom.  (Oct.  5, 1981;  95  Stat.  971)  Price:  $1.50. 
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